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OLIVER ELLSWORTH. 


By Francis R. JONEs. 


FTER his failure in the appointment of 

John Rutledge to the Chief Justice- 
ship, Washington seems to have turned 
to an entirely different type of man for 
that position. After William Cushing de- 
clined it he nominated Oliver Ellsworth. 
Ellsworth seems to have been a typical 
Connecticut Yankee. He had a pretty 
wit. He was shrewd. He was _ honest. 
He was kindly. He was _ parsimonious. 
He amassed a large property. He ap- 
pears to have been singularly short- 
sighted in his public views. His ideas of 
the powers of the National Government, as 
evidenced in the convention of 1787, were 
contracted. Judged in the light of history 
for the most part they were erroneous. It 
now seems strange that he should have cut 
such a large figure in the public eye. It is 
remarkable that he was placed upon almost 
every important committee of that Conven- 
tion with Hamilton, Madison and Rutledge. 
His mission to France most unfortunately 
showed his limitations. He had no grace of 
oratory, no distinction of person, no depth 
of learning, no fertility of mind. Apparent- 
ly he was a much over-rated man. Perhaps 
the explanation is that he was the best whom 
Connecticut at that time produced. No 
doubt he shone beside Roger Sherman, the 
Wolcotts, and Eliphalet Dyer. 

I have in this series of papers on the Chief 
Justices of the United States hitherto studi- 
ously refrained from entering upon the his- 
tory of the Revolution and the formation of 
the State and National Governments, except 
in so far as the life under consideration came 





into direct contact with those events. To 
go beyond this limit would involve a treatise 
upon a subject which, however glorious, is 
trite. By keeping within this limit the story 
of the career of Mr. Ellsworth can be briefly 
told. It was in reality not an exceptional 
career. Mutatis mutandis, it has been dupli- 
cated again and again by both English and 
American lawyers. To-day there are a 
score of men in this country whose lives af- 
ford almost complete parallels. 

Oliver Ellsworth was born at Windsor, 
Connecticut, on April 29, 1745. His boy- 
hood and youth were spent upon his father’s 
farm. His mind developed slowly and its 
processes were always laboriously sluggish. 
He owed his education to his father’s desire 
to make him a clergyman. The Reverend 
Dr. Bellamy prepared him for Yale, which 
highly respectable institution he entered at 
the age of seventeen. After remaining there 
two years in disgust he changed his college 
to Princeton, where he graduated in 1766. 
He then began the study of theology with 
the Reverend Dr. Smalley. In a year, how- 
ever, his own desire for the profession of the 
law prevailed over that of his father’s for the 
ministry. After reading law with Governor 
Griswold and subsequently with Judge Root 
he was admitted to the bar in 1771. At that 
time he was in debt. Determined to liqui- 
date his obligations, before he entered upon 
the practice of his profession, he cut timber 
off land which he had tried to sell. The tim- 
ber was marketable. About this time he 
married, and his father gave him the lease of 
a farm near Windsor, where for three years 














504 





The Green Bag. 








the young lawyer was occupied more with 
potatoes than pleading. He used to walk to 
Court at Hartford and back. His industry 
at last won him a practice. He was capable 
of dogged application. Wanting in imagi- 
nation he was not led astray to lighter pur- 
suits. In 1775 he removed to Hartford, and 
the next year was appointed State’s attorney, 
which at that time was a lucrative office. His 
legal business soon became larger than any 
other lawyer’s at the Connecticut bar. It is 
said that his docket often contained fifteen 
hundred cases. It is well to remember that 
the inhabitants of Connecticut have always 
enjoyed a singularly grand reputation for 
litigiousness. It not claimed for Ells- 
worth that he was a learned lawyer or an elo- 
quent advocate. His success seems to have 
depended upon his integrity and the medi- 
ocrity of his talent. He concentrated his at- 
tention solely on the main points of his cases 
and let the minor issues go. He had no play 
of fancy, but he was always in earnest and 
could state his points with lucidity and con- 
viction. 

Thus passed his life until 1778, little dis- 
turbed by the Revolution, the principles of 
which he had early espoused. In 1775 he 
was elected to represent Windsor in the Gen- 
eral Assembly of Connecticut, and was ap- 
pointed one of the committee called the 
“Pay Table,” which seems to have been a 
sort of treasury board. In the summer of 
1776 he went to Albany on business con- 
nected with that committee. In October, 
1777, he was elected by the Assembly a dele- 
gate to the Continental Congress; but he 
did not take his seat there until October 8, 
1778. Connecticut had seven delegates to 
the Congress, one-or more of whom could 
represent the State. They therefore accom- 
modated one another’s convenience and each 
attended alternately. The prestige of Con- 
gress had then departed. The enthusiasm 
had vanished. Jay has said that its members 
were “a set of damned rascals.” Public 
credit was exhausted. Political cabals in- 
trigued and misgoverned. At this juncture 
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of public affairs Ellsworth came to the coun 
cil of the nation unknown. He had no ac 

quaintance with politics, no knowledge o 

political science. He was not adaptable. 
His only qualifications for the place were hi 

talent for business, his zeal for the publi 

cause, his power of steady application. Th: 

day after he took his seat he was appointe: 

upon the committee of Marine Affairs, whicl: 
had general control over naval matters. 
Soon also he was put upon the committee oi 
Appeals, the functions of which were judi- 
cial. This was the lineal ancestor of the Su- 
preme Court of the United States. It was 
vested by Congress with power to determine 
appeals brought from the admiralty courts oi 
the States in cases of prize and capture. One 
interesting case decided by this committee 
was afterwards affirmed by the Supreme 
Court in United States v. Peters, 5 Cranch, 
115, wherein all the facts are set forth and 
Mr. Chief Justice Marshall delivered the 
opinion. In February, 1779, Ellsworth went 
home, but returned to Philadelphia in De- 
cember, where his chief service was his sup- 
port of Robert Morris’s scheme for a bank. 
From August, 1780, to June 4, 1781, he 
was in Connecticut. On the latter date he 
returned to Congress, but in August left it 
again. During those three months, how- 
ever, he manifested his narrow views of the 
dignity of the States as against the central 
authority of the nation. At that time of 
ruined credit, total lack of resources and no 
power by which to enforce the collection of 
a revenue, the only hope of salvation was in 
strengthening the National Government. 
Not to have seen that a strong Federal policy 
was necessary bespeaks a myopy, indeed a 
blindness, that almost amounted to stupidity. 
He resumed his seat on December 20, 
1782, and retained it until after the flight 
Princeton on June 30, 


of Congress to 


1783. This period was of immense impor- 
tance. The war had ended. Constructive 
statesmanship was demanded. Hamilton 


and Madison had made their appearance in 
the national Legislature. 


Order was to be 
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brought out of chaos. For this work Ells- 
worth’s caliber was sadly lacking. He op- 
posed the proposition of Hamilton for a rev- 
enue to be collected under the authority of 
Congress. But he gave his cordial consent 
to the final compromise. With Madison and 
Hamilton he was placed upon the important 
committee to report a plan for organizing 
the civil department of the government. 
This was his last service in the Confederate 
Congress. Although re-elected a delegate, 
he declined to serve. He also refused to act 
as Commissioner of the Treasury to which 
office he was elected by the Congress in 
1784. 

The first crisis was over. Perhaps he felt 
that his talents were not suited to the work 
which now pressed upon the National Legis- 
lature. At any rate he returned home. In 
1780 he had been elected a member of the 
Governor’s Council. This was the upper 
house of the Connecticut Assembly. It 
also constituted the Supreme Court of Er- 
rors. He continued to be re-elected to 
this until 1785. In 1784 he was ap- 
pointed a Judge of the Superior Court. 
The following year an act was passed 
which prohibited the same man from be- 
ing a member of the Council and a 
Judge of the Superior Court at the same 
time. Judge Ellsworth therefore resigned 
from the Council. The jurisprudence of 
Connecticut was at that time in a curious 
state. It was not known how much of the 
Common Law was the law of the Common- 
wealth. An attempt had been made to mod- 
ify its application and its rules. There had 
been no reports of decisions. The whole 
system was in an amorphous condition. It 
does not appear that Judge Ellsworth was 
instrumental in ameliorating that unfortu- 
nate predicament. So much of his labors on 
the Superior Court as have been preserved 
are reported in Kirby and the first volume of 
Root. They are not of sufficient importance 
or eminence to detain us here. He left his 
judicial duties in May, 1787, to attend the 
Constitutional Convention at Philadelphia. 
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Years afterward, upon the floor of the Senate 
of the United States, John C. Calhoun eulo- 
gized Mr. Ellsworth’s work in that Conven- 
tion in the following words: “It is owing,—- 
I speak it here in honor of New England and 
the Northern States,—it is owing mainly to 
the States of Connecticut and New Jersey 
that we have a Federal instead of a National 
government; that we have the best govern- 
ment instead of the most despotic and 
intolerable on the earth. Who were the 
men of these States to we are 
indebted for this admirable government. I 
will name them. Their names ought to be 
engraven on brass, and live forever. They 
were Chief Justice Ellsworth, Roger Sher- 
man and Judge Patterson.” Perhaps no 
further comment is necessary. It may be 
weli, however, in order to show how abso- 
lutely wrong the future Chief Justice was 
upon almost every question, to give here a 
summary of the measures which he tiere 
advocated. He had two fixed ideas: the lim- 
itation of the national power, and the pres- 
ervation of democratic simplicity. He ob- 
jected to the term “National Government.” 
He wanted no central authority to interfere 
with the supreme sovereignty of the States. 
In spite of the fact that the Articles of 
Confederation had been found utterly inade- 
quate, he urged that no new frame of govern- 
ment should be attempted, that only Amend- 
ments to them should be made. Consider 
the crisis. Think of the peculiar mental 
gestation that could produce such an atti- 
tude! He opposed at first the payment of 
representatives in Congress out of the Na- 
tional Treasury. Of course he advocated 
the equality of representation of each State 
in both branches of the Legislature. He 
supported the proposition to make the Jus- 
tices of the Supreme Court an Executive 
Council with revisionary powers. He was 
hostile to giving the Executive authority to 
appoint judges. He wanted to leave the 
question of the qualifications for suffrage en- 
tirely to the States. He favored annual 
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and that they could do no harm. It is evi- 
dent that not to him is due any of those pro- 
visions which have made the fundamental 
law of our country so workable that under it 
we have grown to a mighty and powerful na- 
tion. He was absent from the Convention 
during the last month of its sitting, and so 
did not sign the Constitution. But he gave 
it his hearty support. Indeed, after its adop- 
tion his views seem to have changed. He 
was wise enough to perceive that the States 
having agreed to the plan for a National 
Government it was folly to curtail its powers. 
He determined therefore to strengthen the 
government in powers were 
vested. During his seven years in the Sen- 
ate he was a consistent, though mild Federal- 
ist, cordially supporting Washington. In 
January, 1788, he was a member of the Con- 
necticut Convention which ratified the Con- 
stitution, and upon the organization of the 
National Government he was elected to the 
short term in the Senate. Two years later 
he was re-elected for the full term. For the 
position of Senator he was well fitted. That 
was his true sphere as a public man. There 
his business ability came into play. The 
work of invention was superseded by that of 
Theory was to be reduced to 


which those 


application. 
practice. 
As I have detailed his conduct in 
the Constitutional Convention, it seems 
requisite, by way of contrast, to summarize 
his more valuable services in the Senate. 
When Rhode Island hung back, he proposed 
the bill which prevented importation of 
goods into the United States from that re- 
calcitrant community and also authorized a 
demand to be made upon her for her pro- 
portion of the public debt. This was effec- 
tive for the purpose intended. The State 
promptly adopted the Constitution. As 
chairman of the committee appointed for 
that object, Senator Ellsworth was the father 
of the first Federal judiciary bill under which 
the Courts of the United States were organ- 
ized. It is even to-day the basis of that ju- 
dicial system, although the provision which 





required the Justices of the Supreme Court 
to sit on the Circuit was undoubtedly uncon- 
stitutional. It was only acquiesced in by 
Mr. Chief Justice Jay, his associates and their 
successors in order to avoid friction. By 
custom it has reached the established dignity 
of a binding obligation. Mr. Ellsworth vig- 
orously supported Hamilton’s scheme for 
funding the debt of the United States, al- 
though he differed from it in one or two im- 
portant particulars. He also aided material- 
ly in Hamilton’s plan for the incorporation 
of a bank of the United States. He was op- 
posed to the Embargo Act. He not only ap- 
proved of the mission of Mr. Chief Justice 
Jay to England, but it was he who proposed 
that mission to Washington and recom- 
mended Jay as the special envoy. He be- 
lieved that our greatest safety lay in friend- 
ship with England, dreading the influence of 
French ascendency and the excesses of the 
French Revolution. Supporting Jay’s treaty 
with England he disapproved the nomination 
of Rutledge to the Chief Justiceship and 
voted against his confirmation. After the 
declination of Mr. Justice Cushing, on March 
4, 1796, Washington sent to the Senate the 
nomination of Mr. Ellsworth to the Chief 
Justiceship. He was immediately con- 
firmed, and took his seat upon the Bench 
March 8. On that day John Marshall ar- 
gued the case of Ware v. Hylton, 3 Dall. 199. 

For nearly four years Mr. Chief Justice 
Ellsworth performed the duties of his high 
office. He had hesitated to accept this posi- 
tion, because he doubted his fitness for it. 
His practice had been entirely among an 
agricultural community, and he knew little 
of commercial law. While Chief Justice he 
studied hard to make himself competent. 
His opinions were uniformly short and 
showed neither depth nor breadth of erudi- 
tion. During the time that he presided over 
the Supreme Court there were few cases ar- 
gued which are of interest to-day. He added 
nothing to the learning of the law., He con- 
tributed nothing to the science of jurispru- 
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the cases in which he delivered opinions. 
With Mr. Justice Wilson, Mr. Justice Ire- 
dell, Mr. Justice Washington and Mr. Justice 
Chase for associates, it would not have been 
possible for him to have gone far wrong in 
his final conclusions. His courtesy secured 
for him the esteem of the bar. 

On June 21, 1798, President Adams an- 
nounced to the Congress that he would “nev- 
er send another minister to France without 
assurances that he would be received, re- 
spected, and honored as the representative of 
a great, free, powerful and independent na- 
tion.” This avowal was made in the heat of 
the indignation over the X Y Z letters, and 
the treatment received from France by our 
envoys Marshall, Pinckney and Gerry. Pre- 
paration for hostilities was begun and con- 
tinued. Washington was placed in com- 
mand of the army. Party politics ran 
high. Hamilton was bent upon ousting 
Adams from the leadership of the Federal- 
ists. In this posture of affairs the President 
received from the French Government as- 
surances that envoys from the United States 
would be well received in France. On Feb- 
ruary 18, 1799, he nominated Murray en- 
voy extraordinary. There was grave doubt 
whether the Senate would confirm that nomi- 
nation. The President therefore withdrew 
it, and on February 25 nominated a com- 
mission of three. These were Mr. Chief Jus- 
tice Ellsworth, Patrick Henry and William 
Vans Murray. Patrick Henry declined, and 
Governor Davie of North Carolina was sub- 
stituted in his place. These nominations 
were confirmed on February 27, but the 
envoys did not start for France until Novem- 
ber 3. The Chief Justice was in no way 
fitted for successful diplomacy. His mind 
worked too slowly. His information was 
too meagre. There was nothing in his 
training or temperament to make him a dip- 
lomat. Moreover his health was broken by 
the painful disease of stones in the kidneys. 
When he reached Paris on the second of the 
ensuing March, Napoleon was First Consul, 
and received the envoys with all honor. It 





soon became evident however that the treaty 
which they had hoped to negotiate was im- 
possible. They therefore arranged a com- 
mercial convention which was concluded on 
September 20, 1800. The provisions of this, 
although in many particulars advantageous, 
so amazed the Chief Justice’s friends that 
even Oliver Wolcott wrote to Pickering: 
“You will read the treaty which was signed 
with France with astonishment. I can ac- 
count for it only on the supposition that the 
vigor of Mr. Ellsworth’s mind has been en- 
feebled by sickness.” The Chief Justice 
heard of these imputations on his sanity and 
in a letter to Rufus King showed his phil- 
osophy and good nature. Referring to 
George III’s mental aberration he said: “I 
am very sorry to hear that his majesty has 
been deranged and still more so to learn that 
I am supposed to be in the same predica- 
ment. I devoutly hope that a similar im- 
putation will not extend to our government; 
but that it will continue to have respect, 
though mine is lost in its service.” 

Before leaving France he resigned the 
Chief Justiceship, on October 16, 1800. 
His constitution was shattered and he was 
much enfeebled. He went to England to try 
the waters of Bath. While there he met 
many judges and lawyers by whom he was 
well received. In the spring of 1801 he re- 
turned to Windsor. His fellow citizens 
forthwith elected him to the position on the 
Governor’s Council, which he had resigned 
seventeen years before. For five years he 
performed the duties of that position with as 
much regularity as his health permitted. In 
May, 1807, the Courts of Connecticut were 
re-organized. He was selected for the Chief 
Justiceship. But his health giving way he 
was forced to decline the appointment. He 
died on November 26. 

In society his kindliness and conversa- 
tional powers made him popular. He was 
fond of children and found with them his 
greatest recreation. His indisputable integ- 
rity gained him respect. The business of the 
Supreme Court during his administration 





508 


The Green Bag. 





was not large. That tribunal did not com- 
mand the unexampled reputation and influ- 
ence which it afterwards attained under Mr. 
Chief Justice Marshall. Mr. Ellsworth’s ser- 
vice was too short to enable him to make any 
impression upon judicial policy. He did 
what he had to do with his might. His puri- 
tanical austerity was lightened by a playful 





humor, which brightened a life and character 
that. were otherwise singularly sombre 
There must have been something more in his 
personality, however, than has survived the 
years. If there had not been, he could not 
have held his high place among the men of 
his time. Yet in no sense of the word was 
he great. 





WEBSTER AS AN ORATOR. 


By SAMUEL W. McCaL.t. 


From an address delivered at the Webster Centennial Celebration at Dartmouth College, September 25, 1901. 


HAT is the relative position of Web- 
W ster among the great orators of the 
world? All judges would not agree upon his 
exact place, although all would doubtless 
place him very high among them. The two 
great orators of ancient times must, I think, 
be left out of the account. There is little 
more common ground for a comparison be- 
tween Webster and Demosthenes than there 
would be for a comparison between one of 
the speeches of the former and a book of 
Homer. What common standard can be set 
up between the Greek who spoke to a fickle 
and marvelously ingenious people, whose 
verdict when he obtained it would often only 
be written on water, and Webster speaking 
in a different tongue to an altogether dif- 
ferent people, and shaping in their minds the 
principles of practical government to endure 
for generations? How many English-speak- 
ing people know enough Greek to under- 
stand a speech of Demosthenes as they 
would one spoken in their own language? 
Those who do not cannot form an exact 
judgment, and the few, if any, who do are 
prone to find virtues in particles and, like 
Shakespeare’s critics, to bring to view in the 
text things of which the author was abjectly 
ignorant. Too much has been swept away in 
the twenty centuries since Cicero and Demos- 
thenes spoke, and it is easy to praise those 
orators too little or too much. Separated 
from us by the barriers of distance, of lan- 
guage and of race, the most that can safely 





be ventured is that in literary form they prob- 
ably surpassed any of the moderns. 

The orators with whom Webster can 
most profitably be compared are those who 
employed the same language and spoketo the 
same race. Surely it is not a narrow field. 
It is a race that has employed the art of 
government by speaking for centuries, and 
has far outstripped any other race of ancient 
or modern times in the development of the 
parliamentary system. The result of that 
system has been to produce oratory which is 
not simply literature or merely spectacular, 
but which at its best is especially adapted to 
the practical purpose of influencing the judg- 
ment of those who listen, upon some mo- 
mentous public question. Where, as is the 
case among the English-speaking peoples, 
the fate of a government or an administration 
often turns upon the result of a single debate, 
where again the verdict of the parliamentary 
body is liable to be overturned by the people 
who are the sources of political power and 
before whom the discussion must ultimately 
be carried, there is a field for the develop- 
ment of oratory which has only imperfectly 
existed in any other race. Among the orators 
of his own country there may be individuals 
who in some particulars surpass him. Everett 
carried the elaborate oratory at that time in 
vogue to a greater perfection of finish and 
form. Webster does not show the surprises 
and felicities to be found in the style of 
Choate, who is as rapid, pure and winding as 
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a mountain stream, and who in brilliancy of 
imagination easily outranks all other Ameri- 


can orators. The only Englishmen who 











not a nurse of political eloquence. It im- 


poses rigid artificial limits and, to the extent 
that it requires orators to be the expounders 
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stand in a class with Webster are Fox and 
Burke. In comparing him with them it must 
be borne in mind that his most important 
speeches were made in construing the terms 
of a written constitution which, however 
beneficial it may be to individual liberty, is 





of written political scriptures rather than of 
broad national principles, it hampers the 
ireedom of the mind. 

Rogers said that he never heard anything 
equal to Fox’s speeches in reply, and Burke, 
with generous enthusiasm, called him the 
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most brilliant debater the world ever saw. 
That was Webster’s great quality. He was 
pre-eminently a debater. He did not have 
Fox’s celerity, but he possessed far greater 
weight. Fox would lay down a proposition 
and repeat it again and again. He was often 
stormy in manner, and would sometimes also 
magnify trifles. His vehemence was so great 
that one occasionally suspects that he was 
diverting attention from the weakness of his 
argument. But he had no affectations. He 
was animated by noble ideas of political free- 
dom, which comprehended not merely his 
own race or neighborhood, but embraced the 
peoples of distant lands, and regardless of 
literary form he would press those ideas 
home and strike by the most direct lines at 
the judgment of the listener. There was little 
quickness or mere dexterity about Webster, 
but it seemed impossible to impose upon his 
understanding, and his great guns would 
open upon the weak points of his adversary 
however artfully covered up. No man could 
excel him in the power to utterly destroy 
the sham structures of sophistry. He would 
never set up a man of straw, but would 
resolutely grapple with his opponent’s argu- 
ment in its full force. His vigilance was 
extraordinary, and when surprised, as he 
sometimes was in running debate, it is not 
difficult to detect in his tone the martial note 
as he would rush upon and capture the 
threatened position by a display of force 
simply portentous. It is not easy to compare 
Webster and Fox in the immediate effect 
produced by them, but there can be no doubt 
that the personality of Webster was more 
impressive, and, if we are to trust at all con- 
temporary accounts, it is entirely safe to say 
that Fox never surpassed, if indeed he ever 
equaled, the tremendous effect produced by 
Webster in his greatest efforts. Between the 
speeches of the two men there can be no 
comparison in point of substance and literary 
form. Fox’s speeches certainly contained 
one characteristic that he claimed was essen- 
tial to good speeches, they do not read well. 
It is not difficult to see in the best of them 





the evidence of his brilliant talents, but they 
do not strongly impress one with weight of 
matter or with the literary quality. In the 
half-dozen large volumes of Webster’s 
speeches which have been collected together 
there is doubtless a great deal that is prosy. 
A man who always makes an eloquent speech 
is usually one who will never make a great 
one. Webster was not that sort of an orator, 
and only on exceptional occasions was he 
thoroughly aroused. But those volumes con- 
tain a mine of information and reason for 
political students; they are good literature, 
and I doubt if in all of them a sentence can 
be found that is flippant or petty or mean. 

I have already spoken of Burke. He is, 
I think, superior to Webster as a political 
philosopher and also in breadth of informa- 
tion and in imaginative power, but in the 
excellence of the great mass of oratorical 
work which he left behind him he does not 
much surpass Webster, if at all. He presents 
more gorgeous passages, but even his most 
glittering fabrics do not imply the intellectual 
strength shown in the simple solidity of 
Webster. But if it be admitted that Burke 
precedes Webster in the permanent value of 
his speeches, in their temporary effect I do 
not think he can be classed with him. He 
often shot over the heads of his audience, 
and some of his greatest speeches emptied 
the House of Commons. It was said of him 
that he always seemed to be in a passion. 
Webster never permitted himself to be in a 
frenzy, fine or otherwise. On the whole, I 
think it clear that Webster is not surpassed 
by Burke, and if he is equaled by any other 
English-speaking orator, he is equaled by 
Burke alone. 

But whether or not Webster was the 
greatest of all men in power of speech, he 
deserves a place among the _ half-dozen 
greatest orators of the world. To take rank 
in that chosen circle is indeed glory. For 
the transcendently great orator, who has 
kindled his own time and nation to action, 
and who also speaks to foreign nations and 
distant ages, must divide with great poets the 
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affectionate homage of mankind. While the 
stirring history of the Greek people and its 
noble literature shall continue to have charm 
and interest for men, the wonderfully 
chiseled periods of Demosthenes and the 
simple yet lofty speech of Pericles will be no 
less immortal than the odes of Pindar or the 
tragedies of Sophocles or A=schylos. The 
light that glows upon the pages of Vergil 
shines with no brighter radiance than is seen 
in those glorious speeches with which Cicero 
moved that imperial race that dominated the 





world. - The glowing oratory of Edmund 
Burke will live until sensibility to beauty and 
the generous love of liberty shall die. And 
I believe the words of Webster, nobly voicing 
the possibilities of a mighty nation, as yet 
only dimly conscious of its destiny, will con- 
tinue to roll upon the ears of men, while the 
nation he helped to fashion shall endure, or 
indeed while government, founded upon 
popular freedom, shall remain an instrument 
of civilization. 





WITCHCRAFT IN OLD 


HE old Scots criminal law is, in the 
examples we have given, more or less 
quaint, but it rises to its greatest height both 
of tragedy and of absurdity in its treatment 
of witchcraft. On this point lawyers and 
ministers were equally in error, and Sir 
George Mackenzie was quite as bad as the 
rest. A little consideration, however, will 
show that there were reasons for the contra- 
diction which seems to exist between great 
learning and the great ignorance which had 
faith in witches. We have already noted the 
cast of mind which ranked Blasphemy and 
Heresy, because they were crimes against 
the Divine majesty, in a class above Treason 
towards an earthly sovereign, which is 
usually regarded as a crime of especial 
atrocity. There can be no doubt that this 
tashion of thought was generally prevalent, 
and induced feelings of peculiar animosity 
against those miserable creatures who were 
said to pay homage to the devil. It was not 
unnatural that men, who were so jealous for 
the honor and reverence due to God, should 
hate with a bitter hatred the professed ser- 
vants of His enemy. Hence arose the vin- 
dictive persecution of witches, not so much 
because they were a source of danger to the 
public as because they were traitors towards 
God of the worst sort. The persecution was 
horrible, and merits our severe censure, but 
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the motives which inspired it were not mere 
malice and cruelty. The persecutors sought 
to maintain the Divine aythority, although 
they were really doing their utmost to dis- 
credit the religion they professed. It must 
not be forgotten that their belief in witch- 
craft was sincere. Sir George Mackenzie 
was a highly educated man, yet he had no 
doubt on the subject. “That there are 
witches,” he says, “divines cannot doubt, 
since the Word of Goc hath ordained that no 
witch shall live, nor lawyers in Scotland, see- 
ing our law ordains it to be punished with 
death.” Witches being named in the Bible, 
the Scots Acts and the Corpus Juris Civilis— 
the three greatest sources of law known to 
him—who could doubt? And yet there were 
even then doubters, who supported their 
doubts with arguments. They adduced the 
significant fact that the alleged witches were 
mostly silly old women, whose age and sex 
disposed them to melancholy, and whose 
melancholy disposed them to madness. 
Further, they said, the miracles ascribed to 
those poor creatures were impossible to be 
done by them, seeing that they were but 
human,and God alone, the Author of Nature, 
was able to alter or divert its course. It was, 
moreover, unjust to punish witches for doing 
evil by means of charms, unless it could be 
proved that these charms produced the evil 
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effects which were punishable, a fact in- 
capable of proof. Lastly, granted that 
witches were able to do certain acts, what- 
ever they did was decreed by God, and those 

who executed His will were not punishable. 

Sir George replied to these arguments by 

again quoting Exodus xxii. 18: “Thou shalt 

not suffer a witch to live.” After observing 

that Jews, Persians and Romans agreed in 

condemning witchcraft, he asserted that “by 

the same reason we should deny witches, we 

must deny the truth of all history, ecclesiasti- 

cal and secular;” and that “it is true that the 

devil, having the power and will to prejudice 

men, cannot but be ready to execute all that 

is in witchcraft.” The acts of witches were 

not necessarily impossible, since “it is un- 

deniable that the devil, knowing all the 
secrets of Nature, may, by applying actives 
to passives that are unknown to us, produce 
real effects which seem impossible.” True, 
there were secrets in Nature now known to 
men, which would have formerly been re- 
garded as the effects of magic, and a philoso- 
pher in the darker ages drawing iron with a 
magnet might have run a great risk of being 
burned; nevertheless he was of opinion that 
learning had sufficiently illuminated the 
world to enable men to distinguish between 
physicians and magicians. It cannot have 
afforded much comfort to the student in 
those days to reflect that he ran the risk of 
being burnt at the stake if his opinions were 
too advanced to be deemed orthodox by a 
jurv of prejudiced blockheads. 

Witchcraft was held to be one of the 
greatest of crimes, in so far as it included in 
itself “the grossest of heresies, blasphemies 
and treasons against God, in preferring to the 
Almighty His rebel and enemy, and in think- 
ing the devil worthy of being served and 
reverenced.” In addition, it was often ac- 
companied by murder, poisoning and other 
wickedness, which added to and doubled the 
blackness of its inherent guilt. When review- 
ing the attitude of the older divines and 
lawyers towards witchcraft, we must not 

overlook this last point. It is an undeniable 





fact that the possession of occult powers was 
often used as a cloak for abominable crimes, 
and that if the miserable wretches did not 
merit death as witches, they well merited it 
by the atrocities they had otherwise wrought. 
This circumstance helps to explain the stern 
conclusion of our author that witches should 
be punished, not merely with scourging 
and banishment, but “by the most ignomi- 
nious of deaths.” 

At the same time he deprecated rash and 
hasty judgments. “I condemn,” he says, 
“next to the witches themselves, those cruel 
and too forward judges, who burn persons 
by thousands as guilty of this crime.” Con- 
viction ought not to follow accusation except 
upon the most convincing proofs, and con- 
vincing proofs were, from the nature of the 
charge, adduced with difficulty. Confession, 
even where it had not been extorted by 
torture, had to be regarded with suspicion. 
The persons charged were usually poor 
ignorant creatures, who did not understand 
of what they were accused. Deserted by their 
friends, shut up in squalid cells, starved, de- 
prived of sleep, often tortured by their 
keepers, what reliance could be put upon 
their statements? In testimony of the utterly 
unreliable nature of the confessions of self- 
accused witches, Sir George relates the fol- 
lowing experience: “I went when I was a 
Justice Depute to examine some women who 
had confessed judicially, and one of them, 
who was a silly creature, told me under 
secrecy that she had not confessed because 
she was guilty; but being a poor creature 
who wrought for her meat, and being de- 
famed for a witch, she would starve, because 
no person thereafter would either give her 
meat or lodging, and that all men would beat 
her and hound dogs at her, and that there- 
fore she desired to be set out of the world; 
whereupon she wept most bitterly and upon 
her knees calied God to witness to what she 
said.” The narrative closes at this point and 
does not satisfy our curiosity as to the fate 
of this poor woman; but the connection in 





which it is introduced, and our knowledge of 
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the rectitude and firmness of Sir George 
Mackenzie, leave no room for doubt that 
he redressed the inquity to which she had so 
nearly fallen a victim. The position of a 
friendless woman, or even of one with in- 
fluential friends, was in such a case desperate 
indeed. The accusation was like the taint of 
leprosy, or like a charge of horse stealing in 
the Wild West. Every man’s hand was 
against the accused. Her accusers were 
neighbors who, having lost children or prop- 
erty by a sudden visitation, were spurred by 
grief and anger to destroy the vile wretch 
whose abominable arts they regarded as the 
cause of their loss. The witnesses and jurors 
were also in the ordinary case neighbors, 
some of whom feared death or injury if the 
witch should escape, and were impelled by 
their fears to ensure her conviction; while 
others had private spite to gratify, and 
sought her destruction by a terrible death 
for the satisfaction of their own revengeful 
passions. How these combined influences 
operated is apparent from one sentence in 
our author: “I have observed that scarce 
ever any who were accused before a country 
assize of neighbours did escape that trial.” 
It is rather curious to note the several 
points which were regarded as important in 
establishing a charge of witchcraft. The first 
of these was a paction or agreement to serve 
the devil. For this the formula has been 
preserved: “I deny God, creator of heaven 
and earth, and I adhere to thee and believe in 
thee.” Absolute proof of the use of these 
words was not demanded. Evidence of any 
promise to serve sufficed to condemn the 
prisoner. Upon this promise the natural 
sequel was the renunciation of baptism. 
That rite was performed with appropriate 
solemnity. The aspirant to occult powers 
placed one hand on the crown of her head and 
another on the sole of her foot, and in that 


posture pronounced the words of renuncia-' 


tion. Satan then baptized the witch in his 
own name, and wiped from her brow the 
moisture of the old baptism. At the same 
time he called her by a new and, if the 





specimens given us are fair examples, usually 
ridiculous name, and impressed his mark by 
a pinch in any part of the body. Seeing that 
these unhallowed ceremonies took place far 
from human observation, there was but one 
portion of the proceedings which could be 
expected to leave traces available as real 
evidence. That was the devil’s mark. It was 
blue, devoid of sensation, and incapable of 
bleeding. A set of scoundrels called 
“prickers” made a trade of professing to 
detect those marks. As the poor prisoner 
was entirely at their mercy, without redress, 
we can easily picture the horrors of an ex- 
amination of her person by such brutes. 
Even Sir George has no good word for these 
men, whom he stigmatizes as “villains” and 
“horrid cheats.” 

As regards the subject-matter of the 
charge, it had to be varied according to the 
kind of occult power said to have been exer- 
cised in each case. Some witches professed 
the faculty of divination. There were three 
species of that art, Demonomancy, the invo- 
cation of pagan gods; Necromancy, the 
prophesying by departed spirits, and Hydro- 
mancy, the divination by water and natural 
objects. In a charge of divination, two vic- 
tims were claimed—the diviner and the man 
who sought to rend the veil that overhangs 
futurity. Both were punished with death. 
Other witches professed the power of blast- 
ing or injuring those who had given them 
cause of offence. Agnes Finnie was, in spite 
of the efforts of an able advocate, condemned 
and burned for this form of the crime. She 
had angrily told a man that he would come 
halting home, and the same day he was 
struck down with palsy; she had declared 
that a woman who had declined to pay her 
money would repent her refusal, and within 
an hour the refuser was a helpless paralytic; 
she had informed another woman who had 
objected to carry away two herrings, that she 
had eaten her last meal, and shortly after- 
wards she died. If these threats and their 
apparent fulfilment were facts, we must admit 
that the coincidence was remarkable. Evil 
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deeds, although the most common feature of 
such charges, were not essential. A man 
named Drummond was burned for perform- 
ing what were deemed miraculous cures, 
even where no malicious purpose was con- 
ceivable. Here we perceive the influence of 
the factor which imparted the peculiar 
gravity to the charge of witchcraft, the con- 
tempt of the Divine government of the world 
implied by the invocation of the enemy of 
mankind to interfere with the decreés of 
providence. 

At the root of the matter lay the question 
whether the devil was capable of conferring 
upon his servants occult powers of the char- 
acter we have indicated. In discussing this 
question, Sir George found himself sorely 
hindered by absurdities to which his belief in 
witches could not blind him. His common 
sense here got the better of his credulity. 
When, for instance, he maintained that Satan 
might give form to himself and appear with a 
body of condensed air, in the shape of man 
or woman, and could in that body transport 
witches from one place to another, he had to 
face a palpable difficulty. The devil was 
alleged to be a spirit, and the witches were 
human beings. The immaterial could not 
touch or carry the material. His mode of 
overcoming this obstacle was ingenious if 
not convincing. “If we consider how the 
adamant raises and transports the iron, and 
how the soul of man which is a spirit can 
raise or transport the body, and that a man’s 
voice or a musical sound is able to occasion 
great and extraordinary motions in other 
men, we can easily conclude that devils, who 
are spirits of far more energy, may produce 
effects far surpassing our understanding.” 
At the same time he entertained a doubt 
whether witches could cause a person to be 
possessed by evil spirits, remarking that, “if 
the devil could possess at pleasure we should 
see many more possessed than truly there 
are.” He also displayed some clearness of 
perception in disputing the then popular 
belief that the devil could transform one 





species into another,—as, a woman into a cat. 
Numerous tales are still told around the 
winter fireside in country places of witches 
who assumed at pleasure the forms of wolves, 
cats or hares, particularly the last. Sir 
George will not credit these. “He (the devil) 
behoved to annihilate some of the substance 
of the woman, or create some more substance 
to the cat, the one being much more than the 
other; and the devil can neither annihilate 
nor create, nor could he make the shapes 
return zam non datur regressus a privationc 
ad habitum” (for there is no return granted 
from deprivation to possession). Thus he 
answers the proposition neatly, conclusively 
and philosophically. He was willing to con- 
cede to Satan the power to effect cures, for 
the very odd reason that “he knows the 
natural causes and the origin of natural 
diseases better than physicians can, who are 
not present when diseases are contracted, 
and who being younger than he must have 
less experience.” There is here a really fine 
piece of unintended sarcasm, mixed with a 
foreshadowing of some modern theories 
respecting the origin of diseases. Cer- 
tainly the statements of medical men about 
germs, bacteria and bacilli, would almost 
justify a belief that Sir George was not far 
wrong when he attributed to the Evil One a 
share in the production of disease. 

The charge having been made, and the 
prejudiced accusers, the perjured witnesses 
and the terrorized jurors having finished 
their work, there was no doubt as to the 
sentence of the judge. “The doom bears to 
be worried at the stake and burnt.” Such 
was the end of that ghastly travesty of jus- 
tice, a trial for witchcraft. Only one atom 
of mercy is visible in the proceedings, and 
that was the law which decreed the “worry- 
ing” or strangling of the victim before she 
was involved in the agony of the fire. It is 
hard to say which one condemns the more, 
the brutal ignorance of the people or the 
pseudo-philosophy of the lawyers.— Henry 
H. Brown, in The Furidical Review. 
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A STUDY IN THE FINE ART 


OF MURDER.* 


By H. Geratp CHAPIN. 


“ That was a strange story, gentlemen. If you 
and I had read it in fiction, we would say, perhaps, 
that the novelist had overdrawn or overstated the 
facts; that he had overdrawn the story and made it 
stronger than our imagination or fancy could toler- 
ate.”— Address of Hon. George S. Graham, District 
Attorney. 

E QUINCEY, in an endeavor to classify 
murder among the fine arts only 
succeeded in establishing a contrary propo- 
sition. There is no art, fine or other- 
wise, in brutally rending soul from body 
when it is accomplished under such cir- 
cumstances that the exercise of a reason- 
able amount of ingenuity on the part 
of the detective force will result in the 
discovery of the criminal. Edgar Allan Poe 
in his “Imp of the Peverse,” far more suc- 
cessfully described a well-executed murder 
than has the eulogist of Williams. Nascitur, 
non fit—one is almost tempted to apply the 
phrase to the homicide. While science, art, 
literature have advanced with giant strides, 
the gentle art of disencumbering oneself of 
those inconvenient individuals whose sole 
mission in life appears to be the obstructing 
of our road to happiness, has decidedly 
retrograded since the days of the Borgias, or 
at the best, remained stationary. Just why it 
should take an exceptionally brilliant man 
to perpetrate an undetected murder, a thing 
which at first blush must be looked upon as 
comparatively easy of accomplishment, is 
somewhat of a mystery until we study more 
closely the psychology of the criminal. True 
it is that the individual of intelligence far 
above the average, in committing this crime, 


*In presenting this analysis of the notorious Holmes 
case, the author desires to express his deep appreciation 
of the courtesy of Thomas W. Barlow, Esq., of the 
Philadelphia Bar, who appeared as Special Assistant 
District Attorney at the trial. To the careful prepara- 
tions of Mr. Barlow, was due in large measure the secur- 
ing of a verdict of conviction and it is certain that with- 
out his valuable assistance, cheerfully given, this article 
could only have been written under great difficulty. 





is almost certain to perpetrate the most 
puerile errors of judgment. 

While these propositions are applicable to 
the subject of murder in general, they are 
peculiarly true of what is probably the great- 
est insurance fraud ever perpetrated, a crime 
with the details of which the press teemed 
but a comparatively short time ago. The 
affair was considerably more than a nine- 
days wonder, though, like most matters of 
its kind, it has now somewhat faded from 
public recollection. The case of the Com- 
monwealth of Pennsylvania v. Herman W. 
Mudgett, alias H. H. Holmes, is, however, of 
far too interesting a character to permit of 
its being consigned to oblivion. 

At the time of his trial, Mudgett, or 
Holmes, as we prefer to call him (for by the 
latter name he has been generally known), 
was in the neighborhood of thirty-five years. 
There was nothing particularly distinctive in 
his appearance’, though a follower of the 
Italian school would no doubt be able to 
point out many traits of physiognomy 
peculiar to the instinctive criminal; but then 
while the world owes much to Lombroso, as 
the true father of the science of criminal 
anthropology, his most fervent admirers are 
compelled to admit the existence of a tem- 
perament far too ready to draw conclusions 
of a nature somewhat a priori. Undoubtedly 
a composite photograph of a number of 
criminals will reveal a certain similarity of 
type. A glance, however, at the picture of 
one whose face is absolutely normal or very 
nearly so (as is that of “Ian Maclaren’’) will 


*« Holmes was a man of moderate education,” wrote 
Mr. Barlow in a letter to the author. “ He was not a 
college graduate, neither would either you or I call him 
very refined in his deportment. He was not a gentleman 
as the word is generally understood, though he was par- 
ticularly anxious to be considered one. He was free 
from outward evidences of vulgarity. In all my interviews 
with him, I never heard him use a vulgar or a profane 
word and his voice was singularly mild.” 
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demonstrate how completely the abnormal 
is the rule among mankind in general. But 
we digress from the thread of the story, 
though in an analysis of the acts of such a 
criminal as Holmes, this may not be con- 
sidered out of place. 

For Holmes was no vulgar murderer, 
possessed of the one thought of accomplish- 
ing his crime, and taking but slight heed to 
the adoption of measures to secure himself 
from detection. His educational advantages 
—his medical and scientific attainments were 
by no means to be despised. Hence there is 
the greater reason for wonder at the com- 
paratively clumsy manner in which the crime 
was perpetrated, 

The key-note of the instinctive criminal’s 
character has been stated to be a moral 
insensibility so complete as to render him 
utterly incapable of appreciating all ethical 
differences—an obliquity of mental vision so 
great as to constitute almost, if not quite, an 
inability to distinguish between right and 
wrong—a colossal and ferocious egotism 
which regards the dictates of self as the 
decrees of a Deity and hesitates at nothing to 
satisfy desire. It is this characteristic that 
chiefly points out Holmes as a member of 
the class rather than one of the so-called 
habitual or professional criminals. 

Of his life prior to the commission of the 
quadruple crime, but little can be said, for it 
is practically unknown. In the “confession” 
made to a representative of the sensational 
press, Holmes furnished a number of details 
relative to the commission of some twenty- 
seven murders (for which “confession,” it is 
believed, he received $7,500)—but then 
Holmes was such an atrocious liar that his 
word was utterly unreliable and the afore- 
said elaborate press statement was, to use his 
own expressive phrase, “written because 
they wanted sensation—and they got it.” 

In brief, then, a scheme was concocted be- 
tween Holmes and one Benjamin F. Pitezel, 
who for many years had been less confed- 
erate than tool, by which insurance was to 





be taken out upon the latter’s life, a substi 
tuted body used, and the amount collected 
Pursuant to this plan, a policy was procure: 
in 1893 from the Fidelity Mutual Life Asso- 
ciation for ten thousand dollars, and Pitezel, 
under the name of B. F. Perry, leased th« 
premises 1316 Callowhill street, Philadelphia 
and engaged in the ostensible business oi 
a dealer in patents. 

The premises consisted of a two-story and 
a half building, with single window store- 
front. 

In the latter part of August, 1894, Eugene 
Smith, a carpenter, called upon Pitezel, or 
Perry, in regard to an invention for a saw- 
sett which he had recently perfected. This 
interview led to several others, for Pitezel 
employed Smith to put up a rough counter. 
One day while working at this task, the 
latter saw a man enter the store, give a sign 
to Pitezel and walk to the stairway imme- 
diately in the rear. Him he afterward iden- 
tified as Holmes. Pitezel followed and the 
two remained for some time in conversation. 

On Monday, September 3, in the after- 
noon, Smith again called, this time in regard 
to his invention. He found the outer door 
unlocked and the store vacant. In the belief 
that Pitezel would soon return, Smith waited 
for a short time, but without result. The 
next morning he again called, found the 
door still unlocked and the store in the same 
condition as he had left it the day before. A 
hat and pair of cuffs were hanging on a nail, 
and the place presented the appearance of 
having been left for a few moments only by 
a careless proprietor. Smith, after waiting 
a short time, called for “Perry” several times, 
and receiving no answer concluded to make 
an investigation. He ascended to the second 
story and found the front room vacant except 
for a cot. The turn of the stairs was such 
that on arriving at the landing, his back was 
toward the rear room. Looking into it, 
from where he stood in the hall, he beheld 
a body stretched upon the floor. Although 
the face was almost unrecognizable by rea- 
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son of decomposition and what seemed to 
have been an explosion, Smith recognized 
it as that of the supposed Perry, and sum- 
moned two police officers and a physician. 
The corpse was immediately removed to the 
City Morgue, which, by a coincidence too 
peculiar not to have been arranged for, was 
in the immediate rear of the premises. 

Now a word as to the position of the body 
and its surroundings. It lay flat upon its 
back, feet toward the window, head toward 
the door, in an attitude strongly indicative 
of the most peaceful repose. The heels were 
together, left arm close to the side, right rest- 
ing across the breast. Right side of face and 
trunk was burnt and charred. At the side 
lay a filled but unsmoked pipe, to which a 
match had been applied, and several of the 
latter, burnt, were scattered over the floor. 

VA broken bottle with the pieces inside, lying 
near at hand, and a few bottles, filled and 
unfilled, occupying the mantel, completed 
the furnishing (if such it may be termed) of 
the room. . 

In the July preceding, Holmes had been 
arrested in St. Louis at the instance of the 
Merrill Drug Company on a charge of fraud. 
While incarcerated in the City Jail, he 
met one Marion L. Hedgepeth, who was 
awaiting sentence for train robbery. Holmes 
made a confidant of him and to a certain 
extent revealed his plans relative to the per- 
petration of the insurance swindle. Hedge- 
peth recommended to him one Jeptha D. 
Howe, a member of the St. Louis bar, as 
a shrewd lawyer, likely to prove of consid- 
erable assistance in the scheme. For this 
service Holmes promised to pay Hedgepeth 
five hundred dollars. 

After remaining in jail for over a month, 
the former was released on bail furnished by 
a Miss Georgiana Yoke, a most estimable 
woman, who he had married under the name 
of Henry Mansfield Howard, although hav- 
ing two wives already. He then left for 
Philadelphia, and had several interviews with 
Pitezel, or Perry, at one of which, as has 





been seen, he was observed by Smith. On 
Sunday, September 2, the crime was perpe- 
trated. In all probability Holmes either 
found Pitezel under the influence of liquor 
or else made him intoxicated, and then 
caused his death by administering the fumes 
of chloroform. Afterwards he poured some 
of the drug into the mouth of the deceased 
and caused it to pass into the stomach by 
working the arms up and down, broke the 
bottle and arranged the pipe so as to present 
evidence of an explosion, poured some in- 
flammable mixture upon the right side of 
the corpse, ignited it so that an appearance 
of burning might be presented, and that 
evening left Philadelphia for Indianapolis 
with his supposed wife, Miss Yoke. 

It was then time for Jeptha D. Howe to 
enter on the scene of action. Before the 
burial of the body, an event which took place 
eleven days after its discovery, he sent a 
letter to the insurance company stating that 
he was the attorney for Mrs. Carrie A. Pite- 
zel, wife of the deceased and _ beneficiary 
named in the policy, and requested payment 
of the ten thousand dollars. 

The officers of the company considering 
that the case presented grounds for sus- 
picion, immediately communicated with the 
manager of their Chicago branch (the con- 
tract of insurance having been entered into 
in that city) and instructed him to make as 
thorough an investigation as was possible 
under the circumstances. Mr. Cass, the 
cashier, after some inquiry, discovered the 


‘fact that one H. H. Holmes, of Wilmette, 


Illinois, had been well acquainted with the 
deceased. He was unable, however, to see 
Holmes, for his wife in that city (No. 2) said 
that he was traveling, but promised to com- 
municate with him. In the early part of 
September, Holmes wrote Cass stating that 
he was well acquainted with Pitezel, and 
that he believed from the description fur- 
nished him that the body found and iden- 
tified as that of one Perry was of his former 
friend and employé. Holmes said that he 
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would be glad to go to Philadelphia for pur- 
poses of identification, provided his expenses 
were paid. 

On September 21 a most interesting inter- 
view took place in the office of Mr. Fouse, 
president of the company. Howe had ar- 
rived and was talking with Fouse when the 
latter was informed that Holmes, the friend 
of the deceased, was in the building. He 
was immediately summoned and _intro- 
duced to Howe, whom he met apparently as 
a stranger, although they had traveled to- 
gether from Ohio to the city of Washington. 
Little Alice Pitezel, a child of some fourteen 
years, shy, reticent, and somewhat stupid, 
accompanied Howe for the purpose of iden- 
tifying her father’s remains, as Mrs. Pitezel 
was ill at the time. 

The next day the body was exhumed at 
the Potter’s Field, and although badly de- 
composed, was recognized both by Holmes 
and Alice. On September 24 the company 
paid to Howe the amount of the policy, less 
the expense to which it had been put, and 
the conspirators no doubt regarded the inci- 
dent as closed, except in so far as a division 
of the spoil was concerned. 

And now observe a somewhat interesting 
turn of events. Like the convenient phrase, 
“murder as a fine art,” that of “honor among 
thieves” may generally be taken as without 
foundation of fact. Mrs. Pitezel, while 
scarcely innocent of complicity in the fraud, 
must be looked upon somewhat leniently. 
Both she and her husband had for a long 
time been completely under the domination 
of Holmes, whose crafty brain had con- 
ceived the entire plot. The latter’s intention 
was, of course, to possess himself of as large 
a portion of the insurance money as might 
be possible, and in order to carry out his pur- 
pose, he determined upon the cold-blooded 
murder of the remaining members of the 
family. Besides Mrs. Pitezel and Alice, it 
consisted of four children, Dessa, the eldest, 
Howard, Nellie and the baby. Howe 
handed over Alice Pitezel to Holmes, who 





took her to Indianapolis. “Leaving her there, 
he went on to St. Louis, and met Mrs. Pite- 
zel and Howe. The interview which took 
place at the office of McDonald & Howe, as 
revealed by Holmes in one of his numerous 
“confessions” must have been highly edify- 
ing, even if we make due allowance for his 
habit of telling the most extraordinary lies. 
The attorneys’ original demand was for three 
thousand dollars, to which Holmes refused 
to accede. Then, in the language of the 
confession: 


“ McDonald immediately asked, ‘ Well, what are 
you going to do about that?’ Deponent! said he 
would not consent to a $3,000 fee, ‘I will go to 
State’s Prison before I will be browbeaten out of 
that amount of money.’ ‘ Well,’ said McDonald, 
‘you'll go there. I am going to send the money 
back and tell them we have just found outit is a 
crooked case.’ Deponent! thereupon said, ‘ All 
right, you can send the money back. I think the 
company is well enough satisfied with the death and 
they will not change. I shall go on there and run 
my chances, and if I get into State’s Prison all 
right. The difference is enough for me to take 
chances on.’ That the said McDonald then said, 
‘Jeptha, you go out and get a New York draft for 
that money.’ That the said Howe thereupon left 
the office, and Deponent= followed him into the hall- 
way and there said to Howe ‘ Wait, I have some- 
thing to say to you.” That Deponent' and Howe 
stood by the elevator, and Deponent? said ‘ You 
remember those two nights you were in my room, 
you know you had a lunch there and remember 
where you sat.’ Said Howe ‘ Yes, what about it?” 
Deponent! then asked Howe if he knew what an 
Edison phonograph was and stated that there was 
a phonograph in the bureau drawer and that he had 
a record of every word which the said Howe had 
spoken. ‘ Well,’ said Howe,‘ you have taken a 
damned mean advantage of me.’ That the said 
Howe and Deponent! thereupon returned to the 
office and nothing more was said about purchasing 
a draft....that a settlement was finally agreed 
upon, and that the said Jeptha D. Howe retained 
the sum of $2,500 as his share of the profits (séc) of 
the transaction.” 


Now, some time before, Pitezel and 
Holmes had been interested in certain real 
estate at Fort Worth, Texas, and for the pur- 
pose of obtaining a loan, the former had 


? Holmes, 
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executed his note to one B. B. Samuels. The 
original instrument which Samuels had 
given to Holmes for the purpose of having 
signed by Pitezel, was never returned, but 
in its place Holmes prepared a new note, 
telling Pitezel, as we may infer, and Samuels, 
as we know, that the first had been lost. The 
second note, like the first, was signed by 
Pitezel under the name of Benton T. Lyman, 
and, unlike the first, was delivered to 
Samuels. Having the original in his posses- 
sion, the arch-criminal succeeded in obtain- 
ing all but a few hundred dollars of the 
remaining insurance money, telling the 
widow that it was necessary for her to take 
up her husband’s note. For it must be 
remembered that all this time Mrs. Pitezel 
labored under the impression that her hus- 
band was still alive, believing that a substi- 
tuted body had been used. Under the plea 
that the danger of detection would be less- 
ened, Holmes persuaded Mrs. Pitezel to en- 
trust to him two more children, Nellie and 
Howard, whom he brought with him to Indi- 
anapolis, where they met their sister Alice. 
Holmes then took them to Cincinnati, and 
back again. to Indianapolis, and on his 
second stay there rented a house at Irving- 
ton, one of the suburbs. To this house 
Howard was taken, the others being left at 
the hotel, and the child disappeared on 
October Io. 

A series of remarkable wanderings now 
commences. Summoning Mrs. Pitezel from 
Galva, Illinois, where she had been staying 
with her family, Holmes begins a tour which 
it would take too long to follow in detail. 
The actors in the drama travel in three sep- 
arate parties (for it must be kept in mind that 
Miss Yoke accompanied him during the 
entire time, in the honest belief that she was 
his wife), from Indianapolis to Detroit, to 
Toronto (where a house was rented at 16 St. 
Vincent street, and Alice and Nellie Pitezel 
were murdered and their bodies buried in the 
cellar),to Ogdensburg, Prescott, Burlington, 
and finally to Boston. At some of the cities 





they were within a few blocks of each other. 
The fact that Holmes could have managed 
such a tour successfully, demonstrates his 
genius for intrigue. In the early part of 
November he even visited his parents at the 
old home in Gilmanton, New Hampshire, 
where resided his real wife, the first Mrs. 
Mudgett. Her suspicions he quieted by a 
remarkable fabrication of having lost his 
memory in a railroad wreck. 

In the meantime events were fast drawing 
to a close. It is scarcely necessary to say 
that Holmes never paid Hedgepeth the 
promised five hundred dollars for procuring 
an introduction to Jeptha D. Howe. What 
more natural, therefore, than that the train 
robber should write to Major Lawrence 
Harrigan, Chief of Police of St. Louis, 
divulging what he knew relative to the con- 
spiracy to defraud the Fidelity Mutual? The 
company took immediate action and through 
the aid of the Pinkertons succeeded in trac- 
ing Holmes to Boston. Realizing that as 
yet the evidence was scarcely sufficient to 
warrant conviction, the authorities caused 
his arrest not for fraud, but having tele- 
graphed to Fort Worth and discovered that 
he was “wanted” there on a charge of horse- 
stealing, he, was incarcerated to await extra- 
dition papers from Texas. 

O. LaForrest Perry, assistant to the 
President of the Fidelity Mutual, who had 
met Holmes at the time that Pitezel’s body 
was exhumed, went to Boston to identify the 
prisoner. On seeing him Holmes immedi- 
ately broke down, and said that he “guessed 
he was wanted in Philadelphia by the Fidel- 
ity and not in Fort Worth for the horse busi- 
ness.” Aware of the fact that the methods 
employed by the citizens of Texas in dealing 
with horse-thieves cannot be said to err on 
the side of excessive leniency, he expressed 
an entire willingness to go to Philadelphia 
without extradition papers. 

At the time, it was generally believed that 
the body found in the house in Callowhill 
street was not that of Pitezel, and hence 
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Holmes counted on meeting with a charge 
no more serious than that of conspiracy to 
defraud. 

Right here are involved two most curious 
traits in the character of the criminal. For 
so astute an individual to have made a confi- 
dant of Hedgepeth to the extent to which he 
did, was surprising to say the least, when, 
through the instrumentality of the train- 
robber an introduction to Howe could have 
been easily obtained without the disclosure 
of a single item of the plot. After all, silence 
is not a necessary concomitant of crime. A 
far more serious blunder, as Holmes himself 
acknowledged later on, was his failure to 
pay to Hedgepeth the latter’s share of the 
booty. This omission eventually cost Holmes 
his life, for it was the letter to Major Harri- 
gan which first started the officers of the law 
on the trail of the criminal. 

We have previously commented on the 
incorrigible propensity of Holmes to pervert 
the truth. Scarcely had he been arrested 
than he began a series of the most remark- 
able fabrications, designed to mislead the 
police in their search for the missing Pitezel. 
The peculiar part of the matter was that 
many of his inventions were not even plausi- 
ble. He said that a cadaver had been ob- 
tained from a medical friend in New York 
whose name he refused to disclose. This had 
been brought to Philadelphia and “made up” 
so as to resemble Pitezel. The prisoner 
stated that he had himself doubled up 
the body in the trunk, and that he had 
learned the “trick” while studying medicine 
at Ann Arbor. He remained silent, how- 
ever, when Mr. Perry called his attention to 
the fact that the corpse found in Callowhill 
street was in a condition of rigor mortis, and 
asked him, “Can you tell me where I can 
find a medical man or a medical authority 
which will instruct me how to re-stiffen a 
body after rigor mortis has. once been 
broken?” 

Pitezel, he said, was in South America 
with the children. Afterwards, Pitezel was 





wandering around the country and the chil- 
dren (one of the girls disguised as a boy) 
were in Europe with a Miss Williams. Then 
again, Pitezel was in South America with 
some of the children and the remainder were 
in Europe. In fact, so many misstatements 
did he make, that it became absolutely im- 
possible to believe anything he said. On 
Nov. 20, 1894, Holmes and Mrs. Pitezel, 
both under arrest, arrived in Philadelphia, 
and a few days later Jeptha D. Howe was 
brought from St. Louis on a charge of con- 
spiracy and held in $2,500 bail. The jury 
found a true bill of indictment against all 
three as well as against the supposedly living 
Benjamin fF. Pitezel, charging them with 
conspiracy to cheat and defraud the insur- 
ance company. 

Upon being brought to trial, Holmes, on 
the advice of counsel, pleaded guilty. By 
this time, however, the detective force of 
Philadelphia were beginning to question 
whether the found body was not that of Pite- 
zel after all, and if it were not possible that 
both he and the children had been mur- 
dered. To permit of further investigation, 
sentence was suspended. 

The credit of having unravelled the vast 
system of Holmes’ duplicity is to a large 
extent due to Frank P. Geyer, a detective of 
the Philadelphia police. Following step by 
step and with unwearied patience the devious 
journeyings of Holmes from city to city, 
often losing the trail, but never despairing, 
unearthing a clue here, a clue there, he 
finally discovered the bodies of Alice and 
Nellie Pitezel in the cellar of the Toronto 
house and a few teeth and bones which were 
all that remained of Howard in the Irvington 
residence. It was shown that on one occa- 
sion Holmes requested Mrs. Pitezel to take 
a box containing nitro-glycerine from cellar 
to attic and was much annoyed upon his re- 
turn, when he found that this had not been 
done. It can scarcely be doubted that had 
he been given but a short time longer he 
would have removed the entire family. 
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And now, discarding the theory of fraud, 
the Commonwealth boldly proceeded to the 
trial of Holmes on a new indictment, charg- 
ing the wilful, deliberate murder of Benjamin 
F. Pitezel. Mrs. Pitezel, who, after all, was 
more a victim than an accessory, was re- 
leased. She was at length convinced of the 
fact of her husband’s death and testified 
against his slayer. 

The trial of Herman W. Mudgett, alias 
H. H. Holmes, began on Oct. 28, 1895, but 





announced an intention of withdrawing from 
the case. 

“You have no right to withdraw,” said 
Judge Arnold. “Your duty is to remain. 
Of course I cannot force you to stay and do 
your duty. The remedy of the court is, if 
counsel withdraw upon the eve of a murder 
trial without consent, to enter a rule on them 
to show cause why they should not be dis- 
barred.” 

The impaneling of a jury was then pro- 


H. W. MUDGETT, @/ias H. H. HOLMES. 


a little more than a year after the commission 
of the crime. It occupied six days, and was 
held before Hon. Michael Arnold in the 
“Court of Oyer and Terminer and General 
Jail Delivery and Quarter Sessions of the 
Peace, in and for the City of Philadelphia” 
(to give the official title). There were pres- 
ent George S. Graham, District Attorney, 
and Thomas W. Barlow, Special Assistant, 
for the Commonwealth, and W. A. Shoe- 
maker and Samuel P. Rotan for the prisoner. 
Counsel for defendant upon the opening of 
court made desperate efforts for an adjourn- 
ment, and when their application was refused 





ceeded with, but after the first talesman had 
been examined by the Commonwealth, the 
prisoner arose and stated to the court that 
he had discharged his counsel and would 
proceed to conduct the case alone. For 
nearly two days this remarkable man fought 
the prosecution stubbornly, displaying the 
forensic ability of a trained advocate. His 
handling of the expert witnesses revealed no 
inconsiderable amount of medical knowl- 
edge, and it is much to be regretted that lack 
of space forbids an extended discussion here. 
Suffice it to say, that at the evening session 
of the third day, Messrs. Rotan and Shoe- 
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maker reappeared and the prisoner was rep- 
resented by them during the remainder of 
the trial. No evidence was offered for the 
defense, Holmes not even appearing on the 
stand in ais own behalf, fearing probably to 
be met with the dozen or more conflicting 
stories which he had told at various times. 
The theory of the defense (in accordance 
with the last “confession” made by the pris- 
oner) was that Holmes had gone to the 
Callowhill street store on the fatal Sunday 
of September 2 and found a cipher letter 
addressed to him lying on the counter. In 
accordance with its directions, he searched 
in the closet, where another note was found, 
contained in a bottle. In the second, Pitezel 
stated that he was tired of life, that the insur- 
ance scheme was impracticable, that Holmes 
would find his (Pitezel’s) body lying upstairs, 
and it could be used far better than could 
a substituted corpse, in obtaining the ten 
thousand dollars. Holmes accordingly pro- 
ceeded to the third-story front room, where 
he found his late friend and ally stretched 
upon the floor in the same position in which 
he was eventually discovered. Beside him 
upon a chair and supported by blocks, so 
that the neck reclined downward, there was 
a large bottle of chloroform. Through the 
cork a quill was inserted, which led into a 
rubber hose, constricted in the centre so as 
to regulate the flow. This tube led to 
a towel over the mouth of the deceased, 
whose death was due, as defendant con- 
tended, to the inhalation of chloroform 
fumes. Fearing that the suicide clause in the 
policy would prevent a recovery, Holmes 
dragged the body down to the second-story 
rear room, where he placed it in the same 
position, lit pipe and matches, broke the 
bottle and burnt the corpse on its right side 
so as to present the appearance of an explo- 
sion. This story the jury evidently regarded 
as somewhat improbable, for a verdict of 
guilty was promptly returned, which, on 
appeal, was affirmed. Finally, on May 7, 
1896, a year and a half from the time that 





Pitezel’s body was found, Holmes was duly 
executed in the Philadelphia County Prison. 

Jeptha D. Howe, it may be remarked, 
though indicted for conspiracy, was never 
brought to trial, and subsequently obtained 
his release, going unwhipped of justice. 

The records of the proceedings before 
Judge Arnold are well worth careful study, 
for they reveal so excellent a method in 
which a case may be conducted by prosecu- 
tion and presided over by judge. For con- 
ciseness and fairness of examination in 
bringing out the salient points from the wit- 
nesses it takes high rank. Morning, after- 
noon and evening sessions were held, the last 
beginning at seven o’clock. Compare this 
six-day trial of an exceedingly complicated 
case with the long-drawn proceedings which 
characterize many other States, of which 
New York stands as the type. What a con- 
trast does it present to the recent trial of 
Roland B. Molineaux! Incredible as it may 
seem to citizens of the Empire State, here 
was a criminal tried with the utmost impar- 
tiality and fairly convicted in half or one- 
third the time usually occupied by their 
courts. The jurors were actually treated as 
intelligent gentlemen and not as convicted 
felons. Not a single “knock-out” question 
was put by counsel, the inquiry as to their 
fitness being usually limited to half a dozen 
queries, and yet through some wondrous 
and mysterious dispensation of an over- 
ruling Providence, the twelve good men and 
true proved to be an able, intelligent body, 
well qualified to decide the issues of fact. 

For so shrewd a man as Holmes to have 
concocted such altogether improbable lies, 
must verge on the marvelous unless we take 
into consideration the inability of the vast 
majority of criminals—a fact previously 
alluded to—to frame a sufficient defense. It 
would have been thought that with his 
knowledge of chemistry and physiology, he 
would never have told a story which was 
open to so many objections. 

To begin with, had there been an explo- 
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sion, the pieces of glass would certainly not 
have been found within the bottle, but scat- 
tered over the floor and sticking into the 
deceased. Nor would the latter have occu- 
pied the position of peace and repose in 
which he was found. Secondly, the theory 
of suicide—evidently an afterthought on the 
part of the prisoner, was altogether improb- 
able. What object could Holmes have had 
in removing the body from the third-story 
front room, where he claimed to have found 
it, to the second-story back? Whatever be- 
came of rubber tubing and towel? How 
could the prisoner, comparatively slight 
built as he was, have carried the heavy body 
of Pitezel downstairs, grasping it under the 
armpits and letting the feet drag, as claimed 
by him, without in any way disarranging 
clothing and general appearance? These are 
questions which, it would seem, might natur- 
ally suggest themselves to any one. 

There were other improbabilities which an 
expert like the prisoner should have guarded 
against. 

At the moment of death, as is well known, 
a discharge occurs through relaxation of the 
involuntary muscles. If the theory of the 
defense was true, how did it happen that such 
discharge was found in the room in which 
the body was discovered? How could the 
two ounces of chloroform, found in the 
stomach, have come there when his death 
was supposed to have occurred from the 
inhalation of the fumes? The prisoner con- 
tended that there was an overflow from the 
mouth. But all students of anatomy are 
aware that for a liquid to flow from the 
cesophagus into the stomach of a person 
lying flat on his back, without first passing 
into the lungs (which in the present instance 
were found to be empty) it must have flowed 
up-hill. While this is possible when the sub- 
ject is living and has consequent control over 
the muscles of the throat, the contrary is 
manifestly the case in a person deceased. 
The proposition is elementary that to permit 
a fluid to flow from its receptacle means 





must have been provided for the admission of 
an equivalent quantity of air. Hence, if the 
rubber tube had been constricted in the 
middle, only an amount of chloroform equal 
to the amount of air at the point of constric- 
tion could have passed from the bottle—a 
quantity wholly insufficient to fill the 
stomach. Furthermore, taking into con- 
sideration the extreme volatility of chloro- 
form, and the consequent diminution that 
the drug would suffer while exposed to air 
during transit through the tube, it would 
appear extremely unlikely that any appre- 
ciabie amount would ever have arrived at the 
mouth of Pitezel. As is well known among 
medical men, chloroform on being adminis- 
tered, primarily causes a feeling of exalta- 
tion amounting almost to a spasm. Conced- 
ing to Pitezel the possession of a will power 
almost abnormal, sufficient to enable him to 
remain quiet under the drug’s influence up 
to the point of unconsciousness, it is incon- 
ceivable that when the latter had super- 
vened, violent contraction of the muscles 
would not have ensued. When taken inter- 
nally, chloroform being an irritant poison, 
will produce considerable inflammation of 
the lining of the stomach, the absence of 
which in the corpse of Pitezel clearly demon- 
strated a post-mortem administration. Such 
were some of the indications that pointed 
indubitably to the defendant’s guilt. More- 
over, could it be imagined for an instant that 
Pitezel, the uncultured and ignorant, as 
Holmes himself designated him more than 
once, could have designed so elaborate a 
scheme of self-destruction? 

But why did Holmes murder Pitezel? one 
is tempted to ask. For a man of his calibre, 
the deception of the insurance company 
would have been a comparatively easy task 
had he chosen to resort to the original plan 
of a substituted corpse. In the event of non- 
success, the penalty would have beef only 
a few years’ imprisonment. The stakes were 
the same, the hazard less. 

It may be doubted much whether the 
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crime was premeditated. Probably Holmes 
called on September 2 merely for the pur- 
pose of arranging further details of the 
scheme, found Pitezel intoxicated, and re- 
membering what dangerous secrets his 
drinking associate might some time disclose, 
and in the sudden hope of securing the en- 
tire booty, the arch-criminal had resort to 
the ever-present chloroform. If the crime 
had been long premeditated, it is probable 
that the details would have been better 
arranged. 

The present short account of a crime as 
involved as was that of the quadruple mur- 
der, necessarily compels the omission of 
many incidents which would throw strong 
light on what cannot fail to be an interesting 
personality. The peculiar bent of mind of 
the instinctive criminal—that warping of the 
brain, characterized by a lack of ethical 
faculties—in fine, the entire absence of all 
ability to distinguish right from wrong, was 
present in the highest degree. Such an 
individual will pervert the truth, not so 
much to escape detection as because he can- 
not help himself, for he will ofttimes lie when 
the truth would in reality have served his 
purpose better. 

We have seen the bungling manner in 
which the first murder was managed. Do 
not the circumstances warrant the conclu- 
sion that Holmes was in a state of abject 
panic at the time? Surely he should have 
better hidden the true cause of death and 





presented more credible evidences of an 


explosion with practically an entire after- 
noon at his disposal. The murder of the 
children, while performed in a far abler 
manner, was open to the objection that the 
criminal did not entirely destroy the bodies, 
thus preventing any proof by the Common- 
wealth of the corpus delicti. 

When will the murderer ever realize that 
the only safe course to pursue upon being 
arrested is to wholly refrain from any allu- 
sion whatever to the crime until he has seen 
counsel? Instead of so doing he will usually 
converse with detective, jailer, magistrate or 
reporter, only to have his statements spread 
upon the records of the trial. 

In this brief analysis of a famous crime, 
the endeavor has been to point out a few 
of the defects inherent in the average homi- 
cide, which defects, as previously observed, 
render the art of undetected murder a some- 
what difficult one to practice. It was cer- 
tainly not with any desire to indicate a . 
method in which crime should be performed 
in order to secure immunity that this sketch 
has been written. “Everything in this 
world,” as De Quincey has aptly put it, “has 
two handles. Murder, for instance, may be 
laid hold of by its moral handle (as it gener- 
ally is in the pulpit and at the Old Bailey), 
and that, I confess, is its weak side; or it 
may also be treated esthetically, as the 
Germans call it, that is in relation to good 
taste.” 








N ancient times justice in Ireland was reg- 
| ulated and administered by the Brehon 
law, which is said to have been formed into 
a code at a very early period. The Brehon 
laws, as we learn from the best authorities, 
were a written code three cr four centuries 
before those of more modern Europe were 
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transcribed. They were undoubtedly of 
Phoenician or Milesian origin, and owed 
their existence to the traders of Phoenicia 
and Tyre, who, in very ancient times, visited 
the coast of Ireland, and brought with them 
the civilization and customs of the Orient. 
They were written in a character called the 
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“Phenian dialect,” and the family of Mac- 
Egan alone possessed the secret of decipher- 
ing their records, and were in possession of 
this secret down to the reign of Charles I. 
The office of brehon, or judge, was a hered- 
itary one in certain families. The distin- 
guishing feature of the Brehon laws was 
their mild and conciliatory spirit: a fine or 
eric was the only punishment inflicted even 
for the worst of crimes. Their mild form of 
punishment for serious crimes often led to 
contempt for their decrees, and the chieftains 
of the various tribes frequently took the law 
in their own hands, and inflicted severe pun- 
ishment on malefactors. Feuds were com- 
mon, ‘and the lack of vigorous punishments 
for crimes kept the country in a state of civil 
war and wild disorder. 

The tenure was gavelkind, but of a 
different sort than that which prevailed in 
England. The gavelkind of Ireland and 


Wales differed in several important partic- 
ulars from that which still prevails in some 
parts of England. By the Irish custom, 


females were absolutely excluded from all 
rights of inheritance; and no distinction was 
made between legitimate and illegitimate 
children. The lower orders were divided 
into freemen and tillagers, or, as they were 
called by the Normans, villains. The former 
had the privilege of choosing their tribe; the 
latter were bound to the soil, and transferred 
with it in any grant or deed of sale. 

- To understand tenure in Ireland under the 
ancient laws, a knowledge of the habits and 
customs of the ancient native clans is nec- 
essary. 

“The chieftainship of the tribe was not 
hereditary. The tanist, or heir, was elected 
from among the elder branches of the family 
during the chieftain’s life. This arrange- 
ment, which secured the most efficient 
leader, had likewise its serious disadvantages 
in the disputes it so frequently originated. 
The lands were the common property of the 
tribes, and they were divided into a common 
pasture land, common tillage land, private 





demesne land, and demesne land of the tribe. 
The demesne land of the tribe was devoted 
to the maintenance of the public function- 
aries, viz.: The chief, the tanist, the bard, 
and the brehon, or judge. Each individual 
of the clan pastured as many cattle as he 
possessed on the common pasture land; and 
every year to prevent unfairness, all cast lots 
anew for their portions of the common till- 
age ground, so that he who had a sterile por- 
tion one year had his chance for a fertile 
tract for the next. 

“Each clan was composed of two classes: 
the kindred, or original members of it, and 
serfs, settlers and refugees from other clans. 
If these latter were able to pay an entrance 
fine, provision was made for them on one of 
the tribe lands; if unable to do so, they be- 
came serfs on the private demesne land of 
the chief. The serfs, who consisted chiefly 
of the conquered aboriginal population, 
tilled the soil, and were forbidden the use of 
arms. The clansmen, properly so called, 
were thus spared the drudgery of the fields, 
of the less respected branches of handicraft, 
and of the mines.” 

Before the reign of Edward I there were 
no regular courts of justice or inns of court 
in Ireland; the number of palatinates and 
chiefries existing throughout Ireland, which 
were governed by the old Brehon laws, ren- 
dered a court of chancery unnecessary; but 
an exchequer was still required. This sys- 
tem led to infinite abuses and oppressive 
practices, and after an existence of nearly 
four centuries under the crown of England 
the application and practice of the Brehon 
laws was at length declared to be treasonable 
in the 4oth of Edward III by the Statute of 
Kilkenny. 

The average student takes it for granted 
that the law of tenure was introduced into 
Ireland by the Normans. This is not strictly 
true. The law of tenure, with all of its feudal 
characteristics, had existed in Ireland for 
centuries before the first Norman invader 
set foot on her shores. 
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ture Bill in Parliament Lord Selborne 
enumerated the principal defects of the 
existing system under four heads: (1) The 
artificial separation of legal and equitable 
jurisdictions; (2) divided courts and divided 
jurisdictions; (3) lack of cheapness, simplicity 
and uniformity of procedure; (4) necessity 
of improving the constitution of the court of 
appeals. “We must bring together,” he said, 
“our many divided courts and divided juris- 
dictions by erecting or rather re-erecting— 
for after all there was in the beginning of 
our constitutional system one supreme Court 
of Judicature—a supreme court which, 
operating under convenient arrangements 
and with sufficient number of judges, shall 
exercise one single undivided jurisdiction, and 
shall unite within itself all the jurisdictions 
of all the separate superior courts of law and 
equity now in existence.” (Hansard’s Parl. 
Debates, vol. 214, pp. 331, 337.) Accordingly 
the Curia Regis of the Norman kings was 
taken as a model, and all the existing courts 
were consolidated into one Supreme Court 
of Judicature. (The first Judicature Act was 
passed in 1873, and was designed to take 
effect in 1874; but this not being practicable 
its operation was postponed until 1875, when 
a second act was passed, and the judges took 
their seats as members of the Supreme 
Court.) This Supreme Court was divided 
into two sections, the High Court of Justice 
and the Court of Appeal. The High Court 
is a court of first instance, exercising general 
jurisdiction in civil and criminal matters. It 
consisted originally of five divisions, corres- 
ponding to the old courts, of which it was 
made up. But in 1881 the Common Pleas 
and Exchequer were finally abolished; and 





N his great speech introducing the Judica- | by subsequent legislation the Court of the 


Master of the Rolls was likewise abolished, 
and that judge was placed at the head of a 
division of the Court of Appeal. Thus all the 
business was consolidated into the High 
Court, of which the Lord Chief Justice of 
England is permanent president. This court 
sits in three divisions, King’s Bench, Chan- 
cery, and Probate, Divorce and Admiralty. 
The business assigned to each division cor- 
responds to its ancient jurisdiction; but the 
changes effected by the Judicature Act are 
these: any judge may sit in any court belong- 
ing to any division or may take the place of 
any other judge; and any relief which might 
be given by any of the courts whose juris- 
diction is now vested in the Supreme Court 
may be given by any judge or division of the 
Supreme Court, and any ground of claim or 
defence which would have been recognized 
in any of the old courts may be recognized 
by any division of the new court. Where the 
rules of equity, common law and admiralty 
conflict, equity prevails in the absence of 
specific provisions. Beside this uniform 
administration of the principles of law and 
equity, the act also provided a common and 
simple code of procedure. The main charac- 
teristics of this procedure are similar to those 
which have long been familiar in this 
country: a single form of action for the 
protection of all primary rights, whether 
legal or equitable; a limited pleading charac- 
terized by a plain and concise statement of 
the substantive facts; provision for joinder of 
different causes of action and the bringing 
in of new parties, with a view to the .adjust- 
ment of the substantial rights of all the 
parties and the complete determination of 
the whole controversy in a single action. 
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In some respects this great measure of 
reform has failed to meet with the expectation 
of its supporters. In accordance with the 
original design the chancery judges ceased 
to be vice-chancellors, and as justices of the 
High Court took turns with the judges of 


the Queen’s Bench in going on circuit to try ~ 


common law cases. But the practice was 
soon abandoned, and the chancery judges 
now confine themselves to the administrative 
and other business for which they have 
special aptitude. Hence the dividing line be- 
tween the two ancient jurisdictions is as clear 
as ever. In other respects the original 
scheme of assimilation has broken down. 
Probate, divorce and admiralty matters still 
form a class by themselves; bankruptcy 
affairs have a court of their own,and separate 
courts sit for the trial of commercial and of 
railway and canal cases. 


THE HIGH COURT OF JUSTICE. 


The establishment of a permanent Court 
of Appeal under the Judicature Act has 
served to detract from the relative impor- 
tance of the judges of the High Court. The 
presidents of the three great divisions are of 
course most conspicuous. 

The presiding judge of the Queen’s Bench 
Division is now the Lord Chief Justice of 
England. Lord Coleridge, the first chief to 
assume this title, succeeded Cockburn in 
1880. Like Cockburn he was a man of ripe 
scholarship and polished eloquence, and as a 
presiding magistrate left nothing to be de- 
sired in the way of dignity and urbanity. 
With an intellect quite as strong and with 
even broader views, he was nevertheless in- 
ferior to Cockburn in industry and applica- 
tion. He did not seem to enjoy wrestling 
with principles and authorities in the solution 
of difficult problems, and was content to 
contribute less to the law than colleagues 
who were not so gifted. Occasionally 
a case of general public interest would 
rouse him from his seeming indifference, 
and on such occasions his work was so 





| admirable as to prompt a feeling of regre: 


that he was not more strenuous in the exer- 
cise of his undoubted powers. The report: 
contain several such expositions of the law, 
animated by learning, exquisite diction, ele- 
vation of sentiment and liberality of thought. 
In the interesting case of Reg. v. Dudley, 15 
Cox Cr.Cas.624, where the issue was whether 
shipwrecked persons were justified in taking 
the life of one of their number in order to 
save the rest from death by starvation, 
Coleridge said: 

“Though law and morality are not the 
same, and though many things may be im- 
moral which are not necessarily illegal, yet 
the absolute divorce of law from morality 
would be of fatal consequence, and such 
divorce would follow if the temptation to 
murder in this case were to be held by law 
an absolute defence of it. It is not so. To 
preserve one’s life is, generally speaking, a 
duty; but it may be the plainest and the 
highest duty to sacrifice it. War is full of 
instances in which it is a man’s duty not to 
live but to die. The duty, in case of ship- 
wreck, of a captain to his crew, of the crew to 
the passengers, of soldiers to women and 
children, as in the noble case of the ‘Birken- 
head’—these duties impose on men the moral 
necessity, not of the preservation, but of the 
sacrifice of their lives for others, from which 
in no country—least of all, it is to be hoped, 
in England—will men ever shrink, as indeed 
they have not shrunk. It is not correct, 
therefore, to say that there is any absolute 
and unqualified necessity to preserve one’s 
life. ‘Necesse est ut eam, non ut vivam’ isa 
saying of a Roman officer, quoted by Lord 
Bacon himself with high eulogy in the very 
chapter on the necessity to which so much 
reference has been made. It would be a very 
easy and cheap display of commonplace 
learning to quote from Greek and Latin 
authors—from Horace, from Juvenal, from 
Cicero, from Euripides—passage after pas- 
sage in which the duty of dying for others 
has been laid down in glowing and emphatic 
language as resulting from the principles of 
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heathen ethics. It is enough in a Christian 
country to remind ourselves of the Great 
Example which we profess to follow.” 

And in another .case, in discussing the 
limits of fair dealing in the world of business, 
he offers these sensible reflections: “It must 


MR. JUSTICE 


be remembered that all trade is and must be 
in a sense selfish; trade not being infinite, 
nay, the trade of a particular place or district 
being possibly very limited, what one man 
gains another loses. In the hand to hand 
war of commerce, as in the conflicts of public 
life, whether at the bar, in Parliament, in 
medicine, in engineering (I give examples 
only), men fight without much thought of 
others, except a desire to excel or to defeat 








them. Very lofty minds, like Sir Philip 
Sidney with his cup of water, will not stoop 
to take an advantage if they think another 
wants it more. Our age, in spite of high 
authority to the contrary, is not without its 
Sir Philip Sidneys; but these are the coun- 


HAWKINS. 


sels of perfection, which it would be silly 
indeed to make the measure of the rough 
business of the world as pursued by ordinary 
men of business.” (21 Q. B. D. 544.) 

With his ready wit and fluent tongue 
Coleridge was perhaps at his best when 
sitting with a jury. In summing up a case 
he was always admirable.’ 


‘Other evidences of his ability may be found in 
Reg. v. Bradlaugh, 15 Cox Cr. Cas. 225; Usillv. Hales, 
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His statement of the modern law relating 
to blasphemy, on the trial of Ramsey and 
Foote, 48 L. T. 733, is in every way a notable 
effort. 

Lord Russell, who succeeded Coleridge 
as chief justice in 1894, had been for many 
years the leader of the common law bar; his 
name is associated with most of the great 
cases of the day. Although not a profound 
lawyer, he was a man of great force and dis- 
played commendable energy in employing 
his authority in the furtherance of practical 
reforms in the procedure of his division. The 
institution of the new court for commercial 
causes was largely due to him. Like many 
of his predecessors he displayed great ability 
as a criminal judge. R.v. Munslow, 64 L. J., 
M. C. 138, is a good specimen of his judicial 
powers. He enjoyed the distinction of being 
the first Roman Catholic to hold the office 
of chief justice since the Reformation. 

The lord chancellor, the president of the 
Chancery Division, now practically confines 
his judicial labors to the House of Lords. 

The first president of the Probate, Divorce 
and Admiralty Division was Sir James (after- 
wards Lord) Hannen. With his knowledge 
of the law relating to the various sections of 
his court, his painstaking industry, absolute 
impartiality and keen sense of the value of 
evidence, he won universal esteem. The 
spirit which animated his labors was dis- 
played in his address at the conclusion of the 
hearing before the Parnell Commission, over 
which he presided. In speaking of the 
responsibility of the court he said that one 
hope supported them: “Conscious that 
throughout this great inquest we have 
sought only the truth, we trust that we shall 
be guided to find it, and set it forth plainly in 
the sight of all men.” His opinions, which 
are more fully reasoned than those of Cress- 


3C. P. D. 319; Reg. v. Labouchere, 15 Cox Cr. Cas: 
423; Mogue Steamship Co. v. McGregor, 21 L. B. D- 
544; Reg. v. Keyn, 2 Ex. D. 63; Twycross v. Grant, 2 
C. P. D. 469; Bowen v. Hall, 6 L. B. D. 333 (dissenting) ; 
Ford v. Wiley, 16 Cox Cr. Cas. 688; Bradlaugh v. 
Newdigate, 11 L. B. D.; Currie v. Misa, 10 Ex. 153 
(dissenting) ; Mackonochie v. Penzance, 4 L. B. D. 697; 
ex parte Daisy Hopkins, 17 Cox Cr. Cas. 448. 





well, are notable for their graceful diction 
and apt illustrations.. He was promoted to 
the House of Lords in 1891. 

Among the more prominent justices of the 
Queen’s Bench Division during this period 
may be mentioned Hawkins? and Stephen,* 
whose specialty was criminal law, Mathew 
and Wright in commercial law, and Chitty* 
and Kay in equity. 


COURT OF APPEAL. 


The second section of the Supreme Court, 
the Court of Appeal, is composed of the 
Master of the Rolls and five Lords Justices, 
with the heads of the three great divisions of 
the High Court, the Lord Chancellor, the 
Lord Chief Justice and the president of the 
Probate, Divorce and Admiralty Divisions, 
as members ex officis. It exercises a general 
appellate jurisdiction in civil cases from the 
determination of the High Court. It was 
originally planned to make this the finai 
court of appeal, but the pressure from the 
House of Lords was too strong, and in the 
end the judicial functions of the House were 
left undisturbed; so that the Supreme Court 
is supreme only in name. The original con- 
ception of this court, as a single court in law 
and equity, was that the contact of minds 
trained in the different systems would sub- 
ject the current ideas and tendencies of the 
two rival systems to scrutiny, and thereby 


* Boughton v. Knight L. R. 3 P.64; Durham z. Dur- 
ham; Sugden v. St. Leonards, 1 P. D. 154; Gladstone 
v. Gladstone; Crawford v, Dilke; Frederick Legitimacy 
Case; Niboyet v. Niboyet, 4 P. D. 1; Smee v. Smee, 5 
P. D. 84; Sottomoyer v. De Barros, 5 P. D. 94; Bloxam 
v. Favre, 9 P. D. 130; Harvey v. Farine, 52 L. J., P. 53; 
Peek v. Derry, 37 Ch. D. 591; Haster v. Haster, 42 L. 
J. P. 1; The Rhosina; Duke of Bucclench v. Met. Bd. 
Wks. 5 E. and I. App. 418; Bailey v. De Crespiguy, 4 
L. B. 184. 

2 Re Castioni, 17 Cox Cr. Cas. 237; R. v. Curtis, 15 do. 
749; R.v. Clarence, 58 L. J., Mag. Cas. 10; R. v. Lilly- 
man, 65 do. 195; Ford v. Wiley, 16 Cox Cr. Cas. 688. 

3R. v. Tolson, 23 Q. B. 169; R. v. Serné, 16 Cox Cr. 


| Cas. 311; R. v. Clarence, 16 do. 523; R. v. Cox, 15 do. 


612; R. v. Price, 15 do. 393; R. v. Doherty, 16 do. 307. 

4Elwes v. Briggs Gas Co., 33 Ch. D. 562; Re Earl of 
Adnor’s Will Trusts, 45 do. 402; Edmonds v. Blaina 
Furnace Co., 36 do. 315; Wallis v. Hands (1893), 2.Ch. 
75; Starr-Bowkett Bldng, Society Contract, 42 Ch. D. 
375; De Francesco v. Barnum, 43 do. 165; Re Nevin 
(1891), 2 Ch. 306; Dashwood v. Magniac (1891), 3 Ch. 
306. 
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dispel confusion, explode inveterate fallacies 
and give increased clearness and force to 
principles of permanent value. But here, as 
in the court of first instance, this plan has 
not been carried out in practice. The Court 
of Appeal now sits in two divisions, chancery 





of the court, during the service of Sir George 
Jessel as Master of the Rolls (1873-83), were 
James (to 1881), Baggallay (1875-85), Bram- 
well (1876-81), Brett (1876-97), and Cotton 
(1877-90). 

Jessel’s short service of less than ten 


MR. JUSTICE MATHEW. 


appeals being allotted to one. division, 
common law appeals to the other; and it 
usually happens that chancery appeals are 
heard by chancery lawyers and common law 
appeals by lawyers trained in the common 
law. Nevertheless this court has given 
general satisfaction. It is, indeed, as one of 
its most distinguished members called it, the 
backbone of the judicial system. 

The principal judges during the first decade 





years has given him a place in the narrow 
circle of great judges. Other judges have 
been more subtle in intellect, but in swiftness 
and sureness of apprehension, in grasp of 
facts, tenacity of memory and healthy supe- 
riority to mere precedent, he presented a 
combination of qualities hardly to be found in 
the same degree in any other judge. Asa 
judge he was at once so swift and sure that 
the surprise which each quality called forth 
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became nothing less than astonishing at the 
union of the two. His quickness of per- 
ception amounted almost to intuition. . His 
learning was profound; yet he was no mere 
follower of precedent, no mere directory of 
cases. He was able to take up the confused 
mass of the law and mould it to the ends of 
justice. No matter what the subject under 
discussion was—and no branch of the law 
seemed unfamiliar to him—he was alike 
clear, practical and profound. 

Such achievements are possible only 
to a man gifted with the swiftest appre- 
hension and the most ample and tena- 
cious memory. It was these faculties which 
enabled him to deal with such extraordinary 
sagacity with facts, however numerous and 
complicated, and to deliver occasionally 
those judgments in which the statement of 
facts gives at once the reasoning and the con- 
clusion. His mind was of that high order 
which, while never overlooking the details, 
takes a broad and common sense view of the 
whole. 

The excellence of his judicial opinions be- 
comes truly marvelous when we are assured 
that he never reserved judgment except in 
deference to the wishes of a colleague, and 
that he never read a written opinion. A re- 
markable feat of this kind was his decision in 
the great Epping Forest case, concerning the 
ancient rights of twenty manors. The hear- 
ing lasted twenty-two days, one hundred and 
fifty witnesses having been examined. Jessel 
delivered judgment orally immediately upon 
conclusion of the evidence, and no appeal 
was taken from his decision, although the 
largest forest in the vicinity of London was 
thereby thrown open to the public. “I may 
be wrong,” he once said, “and doubtless I 
sometimes am; but I never have any doubts.” 

Apart from the soundness of his con- 
clusions his opinions are always expressed 
with vigorous and pungent emphasis. His 
work is conspicuous for the spirit in which he 
approached his cases. “There is a mass of 
real property law,” he frankly told a friend, 


‘amount of money. 





are and think for yourself.” This he cer- 
tainly did, and moreover he expressed him- 
self in language characterized by racy vigor 
and almost colloquial directness. No judge 
has ever been plainer in denunciation of 
ancient technicalities. In Couldery v. Bar- 
trum, 19 Ch. D. 394, he said: “According to 
the English law a creditor might accept any- 
thing in satisfaction of a debt except a less 
He might take a horse 
or a canary or a tomtit if he chose, and that 
was accord and satisfaction; but by a most 
extraordinary peculiarity of the English law 
he could not take 19s. 6d. in the pound. That 
was one of the mysteries of the English com- 
mon law, and as every debtor had not on 
hand a stock of canary birds or tomtits or 
rubbish of that kind it was felt desirable to 
bind the creditors,” etc. Of authorities which 
conflicted with his views of equity he was not 
always as tolerant as he was in the case of 
Jackson’s Will, 13 Ch. 189, where, in speak- 
ing of the question whether a reversionary 
interest in personality should be excluded 
from a gift of “any estate or interest what- 
ever,” he said: “I see no reason whatever 
why it should; but not wishing to speak 
disrespectfully of some of the decisions I 
shall say nothing further about it.” In Re 
National Funds Assurance Co., 11 Ch. D 
118, he began his opinion thus: “This 
question is one of great difficulty by reason 
of the authorities, and my decision may 
possibly not be reconcilable with one or more 
of them. In the view which I take of them I 
think they do not, when fairly considered, 
prevent my arriving at the conclusion at 
which I should have arrived had there been 
no authorities at all.” He was equally un- 
ceremonious in dealing with the decisions of 
his contemporaries. In referring, in Re 
Hallett’s Estate, 13 Ch. D. 676, to a decision 
by Justice Fry, where that learned judge had 
felt himself “bound by a long line of author- 
ities,” Jessel said: “That being so, I feel 
bound to examine his supposed long line of 
authorities, which are not very numerous, 


“which is nonsense. Look at things as they | and show that not one of them lends any 
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support whatever to the doctrine or princi- 
ple which he thinks is established by them.” 
At all events he was no respecter of persons. 
In Johnson v. Crook, 12 Ch. D. 439, the 
question was whether a gift over when the 
first legatee dies before he shall have 





opinion he adds: “I am no CEdipus; I do 
not understand the passage.” Further on he 
remarks: “Lord Selborne says, ‘Lord 
Thurlow said’ so and so. There is a very 
good answer to that—he did not say so.” 
“What is the proper use of authorities?” he 


MR, JUSTICE WRIGHT, 


“actually received” the legacy is operative, 
though the legacy had vested in the first 
taker, if not yet paid to him. He took a 
view contrary to most of the other equity 
judges, and he proceeds to despatch them in 
order. After quoting from Vice-Chancellor 
Wood he says: “All I can say about it is 
that it was simply a mistake of the Vice- 
Chancellor, and that is how I shall treat it.” 
Then quoting from Lord Chelmsford’s 





inquires in Re Hallett’s Estate, 13 Ch. D. 
676. He declares it to be “the establishment 
of some principle which the judge can follow 
out in deciding the case before him.” Jessel 
had a convenient application of this rule by 
means of which even the decision of a higher 
court was not binding unless it decided a 
principle which he recognized as such. In 
Re International Pulp Co., 6 Ch. D. 556, 
where he was pressed by the authority of two 
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cases previously decided by a higher court, 
he said: “I will not attempt to distinguish 
this case from the cases before the Court of 
Appeal, but I will say that I do not consider 
them as absolutely binding upon me in the 
present instance, and for this reason, that as I 
do not know the principle upon which the 
Court of Appeal founded their decision I 
cannot tell whether I ought to follow them 
or not. If these decisions do lay down any 
principle I am bound by it; but I have not 
the remotest notion what that principle is. 
Not being at liberty to guess what the princi- 
ple of those decisions is, I am only bound to 
foHow them in a precisely similar case; con- 
sequently as the legal decisions do not stand 
in my way, I dismiss the summons with 
costs.” 

It is remarkable that so strong and positive 
a mind should have gone wrong so seldom. 
In the few cases in which he was held to have 
gone wrong his errors came from his keen 
sense of justice or impatience with the law’s 
delays. (See Coventry and Dixon’s case, 
14 Ch. D. 660.) His complacency was never 
disturbed by reversals. “That is strange,” 
he said when his attention was called to the 
fact that the Court of Appeal had reversed 
one of his decisions; “when I sit with them 
they always agree with me.” 

Jessel’s mental fibre was so strong that it 
was coarse grained. He lacked the cultivated 
imagination of such men as Cairns, whom, 
alone of his contemporaries, he conceded to 
be his superior, and second only to Hard- 
wicke. In the rank of supremacy in the long 
line of chancery judges he modestly placed 
himself third.” 


*Jessel’s work may be studied in the following list of 
representative opinions: Re Hallett’s Estate, 13 Ch. D. 
693; Smith vw Chadwick, 46 L. T. 702, 20 Ch. D. 67; 
Wallis v. Smith, 21 Ch. D. 243; Re Campdens Charities, 
18 Ch. D. 310; Baker v. Sebright, 13 Ch. D. 179; Rossi- 
ter v. Miller, 36 L. T. 304; Adams v. Angell, 5 Ch. D. 
634: Anglo-Italian Bank v. Davies, 9 Ch. D. 275; Carter 
v. Wake, 4 Ch. D. 605 ; Dymond z. Croft, 3 Ch. D. 512; 
Re Eager, 32 Ch. D. 86; Flower vz. Lloyd, ach: D. 297; 
Freeman v. Cox, 8 Ch. D. 148; Re Hargreave’s Contract, 
32 Ch. D. 454; Henty v. Wrey, 21 Ch. D. 332; Patman 
v. Harland, 17 Ch. D. 353; Redgrave v. Hurd, 20 Ch. D. 
1; Richards v. Delbridge, L. R., 18 Eq. 11; Steed v. 
Preece, L. R. 18 Eq. 192; Sutton v. Sutton, 22 Ch. D. 
511; Tussaud v. Tussaud, 9 Ch. D. 363; Walsh v. Lons- 





3ramwell had few of those subtle and im- 
pressives attributes which go toward the 
make-up of a great judge of appeal. It 
would be idle to compare him as such with 
such contemporaries as Cairns, Selborne 
Sut his sturdy common sense 
was an invaluable influence for good 
among associates differently constituted. 
With his strong character, not wanting 
in sharp edges, he cut his name deeply 
in the law, while finer and less robust 
natures have left few traces. In the Court of 
Appeal, sitting with Brett and Mellish, he 
supplemented the impetuosity of the former 
and the somewhat academic narrowness of 
the latter. Sitting in equity with Jessel and 
James he was not so much in his element. 
On one occasion in following the chancery 
judges in giving opinion in an equity case, he 
said: “Having listened all day to things 
which I don’t think I ever heard of before, 
I can safely say I am of the same opinion and 
for the same reasons.” His pronounced 
views upon the desirability of holding people 
to their bargains prompted little sympathy 
with certain equitable doctrines. 

Cotton, through a longer term of service, 
made a very respectable reputation. He 
brought to the discharge of his judicial duties 
the clearness of thought and thorough 
preparation which characterized his vast 
labors as an equity lawyer, and, notwith- 
standing a certain want of facility in expres- 
sion, his numerous opinions (for he was 
rarely satisfied with mere acquiescence) will 
repay careful study.t Upon the death of 
Jessel in 1883 he became more prominent 
as the presiding judge of the chancery 


division of the court. 


Sugden v. St. Leonards, 1 P. D. 154; Ex parte Rey- 
nolds, 20 Ch. D. 294; Suffellv. Bk. of England, 9 Q. B. 
D. 555; Mersey Steel Co. v. Naylor, 9 Q. B. D. 648; 
Aynsley v. Glover, 18 Eq. 544; Speight v. Gaunt, 22 Ch. 
D. 727; Ewing v. Orr Ewing, 22 Ch. D.; Re W. Canada 
Oil Co. 17 Eq. 1 (first case); Ex parte Willey, 74 L. T. 
366 (last case). 

t Johnstone v. Milling, 16 Q. B. D. 460; Henty z. 
Capital & Counties Bank, 7 do. 174; Davies v. Davies, 
36 Ch. D., 359; Allcard v. Skinner, 36 do. 145; Tod 
Heatley v. Benham, 40 do. 97; Angus v. Dalton, 6 App. 
Cas. 779; Harney v. Farnie, 6 P. D. 35; Niboyet z. 
Niboyet, 4 do. 1; Re Goodman’s Trusts, 44 L. T. 527; 
Turton v. Turton, 61 do. 571; Kensit v. Great Eastern 
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A GOSSIP ABOUT FEES. 


By Georce H. WEsTLEy, 


OMEWHERE or other an amusing 
story is related concerning the out- 
witting of Daniel Webster by an unsophisti- 
cated looking old Quaker. The latter was 
mixed up in a suit down in Rhode Island, 
and he asked the famous lawyer what he 
would charge to go there and defend him. 
Webster thought a moment, and then placed 
his fee at a thousand dollars. The Quaker 
all but fainted; but in a moment he recovered 
himself and said calmly: “Lawyer, that’s a 
great deal of money; but I’ll tell you what 
I'll do. I have other cases there, and if you 
will attend to them also, I will give you the 
thousand dollars.” 

Totally unsuspicious of anything like 
sharp practice on the part of his quiet com- 
panion Webster agreed, off-hand, to do his 
best, and the deal was closed. 

When the case came up in Rhode Island 
the lawyer was on hand, and by his skill and 
eloquence carried it for his client. The 
Quaker then went around to several who 
had cases in court and said: ‘What will you 
give me if I get the great Daniel to plead for 
you? It cost me a thousand dollars for a fee, 
but now he and I are pretty thick, and as he 
is on the spot, I’ll get him to plead cheap for 
you.” 

In this way he got three hundred dollars 
from one, and two hundred from another, 
and so on, until he had realized eleven hun- 
dred dollars, one hundred dollars more than 
he had paid. When Webster heard this he 
went into a towering rage. “What!” he 
cried, “do you think I would agree to your 
letting me out like a horse to hire?” “Friend 
Daniel,” said the Quaker, “didst thou not 
undertake to plead all such cases as I should 
have to give thee? If thou wilt not stand to 
thy agreement neither will I to mine.” 

The humorous side of the matter suddenly 
struck the lawyer, and he broke out into 





hearty laughter. “Well,” said he, “I guess 
I might as well stand still for you to put the 
bridle on this time, for you have fairly pinned 
me up in a corner of the fence, anyhow.” 
So he went to work and pleaded them all. 

Among the great Sir Walter’s writings we 
find the following couplet: 


“Yelping terrier, rusty key, 
Was Walter Scott’s first Jeddart fee.” 


Scott’s first client was a burglar. He got 
the fellow off, but the man declared that he 
hadn’t a penny to give him for his services. 
Two bits of useful information he offered, 
however, and with these the young lawyer 
must needs be content. The first was that a 
velping terrier inside the house was a better 
protection against thieves than a big dog 
outside; and the second, that no sort of a 
lock bothered one of his craft so much as an 
cld rusty one. Hence the couplet. 

Small compensation as this was, the first 
brief of the noted French lawyer, M. Rouher, 
yielded still less. The peasant for whom M. 
Rouher won the case, asked how much he 
owed him. “Oh! say two francs,” said the 
modest young advocate. “Two francs!” 
exclaimed the peasant. “That’s very high. 
Won’t you let me off with a franc and a 
half?” “No,” said the counsel, “two francs 
or nothing.” “Well, then,” said his client, 
“T would rather pay nothing,” and with a 
bow he left M. Rouher to reflect upon rustic 
simplicity. 

According to Uriah Heep, 
sharks and leeches are not easily satisfied.” 
Certainly the French lawyer of the following 
story bears out the saying. He was pleading 
in a separation case, and he told with pathetic 
eloquence how his client was literally dying 
of hunger and had two little children. He 
demanded the immediate aid of two thousand 
francs in the name of humanity and justice, 


“lawyers, 
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and this sum was awarded. A few days later 
his client received the following letter: 
“Madame, I am happy to say we have suc- 
ceeded in obtaining the provision of 2,000 
francs. I have handed 1,000 francs to your 
attorney, who has given me a receipt, and I 
am much obliged to you for the surplus in 
settlement of fees.” 

In the early colonial days not much 
encouragement was offered to lawyers to 
come across and practise their profession 
here. The first Boston lawyer, Thomas 
Lechford, who hung out his shingle here in 
1638, was not allowed to take fees as advo- 
cate. Three years later things were no 
better, for the Body of Liberties declared 
that “every man that findeth himself unfit 
to plead his own cause in any court, can 
employ any man against whom the Court 
doth not except to help him, provided he give 
him no fee or reward for his pains.” 

Virginia had also strict laws on this matter. 
In 1658 any lawyer who took compensation 
for pleading there was liable to a fine of five 
thousand pounds of tobacco. 

But in this regard a few hundred years has 
wrought a mighty change. A recent article 
in one of the popular magazines shows us to 
what vast proportions lawyers’ fees have 
developed, and enlightens us also on the 
modern method of figuring them out. In 
one of the big law firms in New York “every 
employee is required to keep a record of the 
time spent on each client’s affairs, and the 
exact amount of work done by each member 
of the firm is also registered. There is even 
a record of the time each client spends in the 
office. These things go to the fee clerk, who 
determines how much the case costs the 
office, including the office expenses. To this 
is added a regular percentage of profit, and 
the client’s bill then goes to the auditor, who 
decides whether the result to the client justi- 
fies the charge.” 

Quite frequently nowadays we hear of 
single fees which are enormous—fees in fact 
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which exceed the entire earnings of some of 
the most distinguished lawyers of twenty 
years ago. Take, for example, the astound- 
ing fee received by William G. Moore, oi 
Chicago—no less than five million dollars. 
This was for bringing together all the 
American tin plate manufacturing concerns 
and uniting them in one immense corpora- 
tion. The task involved an almost incredible 
amount of thought, labor, patience, courage, 
and even audacity; but it fell into the right 
man’s hands and he carried it through most 
successfully. It should be said that a con- 
siderable portion of his reward was in the 
iorm of stock in the new company. 

Lawyer James B. Dill seems to come 
second, with a tidy little fee of one million 
in cold cash. Mr. Dill was called upon to 
settle a dispute between Andrew Carnegie 
and his chief associate, Mr. Henry C. Frick. 
After a quarter of a million had been 
swallowed up in litigation, and millions 
threatened to go in the same way, Mr. Dill 
succeeded in convincing the litigants that 
by patching up their difficulties and reor- 
ganizing an enormous profit would result for 
all concerned. They took his advice, and he 
their very handsome check. 

Half a million dollars is an encouraging 
compensation, and this was received by Mr. 
Levy Mayer for his services in safely steer- 
ing the Ogden Gas Company into the 
Chicago Gas Trust. 

Several two hundred thousand dollar fees 
might be mentioned, among them the one 
paid to Edward Lauterbach for reorganizing 
the Third Avenue Railroad Company, and 
that paid to Messrs. Cromwell and Sullivan 
by the Northern Pacific Railroad. 

Perhaps the most easily earned fee on 
record was the quarter of a million dollar 
one paid to the late William M. Evarts a 
few years ago. He was asked a single ques- 
tion, viz.: Whether or not a certain great 
corporation had the legal right to exist. He 
answered it with a single word, “Yes.” 
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THE AMERICAN SYSTEM OF SUPREME COURTS. 


N the course of an interesting article in 
| the International Review Mr. Justice S. 
E. Baldwin, of Connecticut, writes as fol- 
lows: 

The American system of Supreme Courts 
investing one tribunal with the right to 
reverse the judgments of all others has also 
given to every man a reasonable and increas- 
ing certainty in respect to his rights and 
obligations, under any and all circumstances. 

This is due to our Law Reports. For 
more than a hundred years, the judicial 
opinions of our highest appellate tribunals 
have been reduced to writing by the judges 
themselves, and published for common in- 
formation. During most of this period the 
publication has been made officially, and at 
public expense. No other people has ever 
done this. It has given us a mass of legal 
precedent, and it belongs to our system of 
jurisprudence that— 


“Freedom broadens slowly down 
From precedent to precedent.” 


It is not merely political freedom that thus 
grows. It is freedom also from unjust inter- 
ference with personal rights, in the ordinary 
relations of private life, between man and 
man. 

These Law Reports are interwoven with 
American history. They constitute no small 
part of it. Such opinions as those of Chief 
Justice Marshall as to the right of Congress 
to charter banks, or to make commerce 
between two States free from the control of 
either of them; of Chief Justice Taney, before 
the Civil War, in the “Dred Scott Case”; of 
Chief Justice Chase, after the Civil War, 


that the United States is an indestructible | 


Union composed of indestructible States; 
and of the various Justices in the recent 
“Insular Cases,” are great historical events. 
They are true State papers. 

But the reported decisions of our State 
courts are still more important as a record 





of the history of American society. The 
political relations of men are far less com- 
plex and far less important than their pri- 
vate relations. The object of creating or 
suffering political relations is to secure 
proper private relations. The mutual rights 
and obligations which, from time to time, 
govern the daily life of men in civilized 
society must depend largely on the applica- 
tion of sound reason to changing circum- 
stances. This is the work of the courts, and 
the Law Reports explain it for the public 
benefit. 

A complete code of civil rights would be 
better, if it were a possibility. But the fullest 
code calls for interpretation, and demands it 
more and more as the years roll on and con- 
ditions change. What code of fifty years 
ago, for instance, could provide for the use 
of the telephone in the negotiation of con- 
tracts, or as an instrument of evidence in 
court? 

When the Roman law was codified under 
Justinian, every attempt was made to keep 
it as the only source of authority. Lawyers 
were forbidden to cite the original works 
from which it was compiled. Commentaries 
were absolutely prohibited. All was, of 
course, in vain. It was a collection of signs, 
that is, of words used to express thoughts 
and precepts. What thoughts. and what 
precepts? This inevitably, in many cases, 
would be a matter of controversy. The 
magistrate must settle the dispute, and to do 
this justly he must have all the light to be 
got from argument and treatise. 

Precisely because of this impossibility of 
making word signs convey exactly the same 
meaning to all men under all circumstances, 
the power of our Supreme Courts to declare 
the law, when used in the interpretation of 
statutory and constitutional provisions, has 
been not infrequently pushed beyond due 
bounds. 

The executive and the legislative officers 
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are sworn to support the Constitution as 
fully as are the judges. It is to be presumed 
that in their official acts they mean to sup- 
port it. Only in a clear case should it be 
held by the courts that they have failed in 
this purpose. 

It is always a misfortune when a statute 
is judicially pronounced unconstitutional and 
void by anything less than a unanimous 
court. A dissenting opinion, under ordinary 
circumstances, is almost a demonstration 
that the statute may fairly be held to be con- 
sistent with the Constitution. 

At the National Democratic Convention, 
held in 1896 for the nomination of a Presi- 
dent, one of the Kansas delegates advocated 
the insertion in the party platform of the 
following declaration: 

“Our theory of government is, in the main, 
averse to the decision of one, but relies with 
confidence upon the voice of the whole. 
From very necessity, the judicial branch of 
the government must, in matters of con- 
stitutional right, become the final arbiter, 
and to the end that its determination shall 
have that highest confidence and respect, as 
being the determination practically of the 
whole, rather than of one, we would com- 
mend to the thoughtful and patriotic con- 
sideration of our country, the advisability of 
the following amendment to our national 
Constitution: 

“That before any act of Congress which 
shall have been regularly enacted according 
to the general forms provided for the enact- 
ment of laws by Congress, and duly approved 
by the President as the representative of the 
executive branch of the nation, shall be held 
void by the judicial department of the 
government as being in conflict with the 
Constitution, such decision shall be the con- 
current opinion of seven (7) judges of the 
Supreme Court.” 

This was rejected, and probably wisely. 
Any numerical rule of decision tends to sub- 
stitute quantity for quality. The proposition, 
however, voices a general feeling that this 
great power vested in the judiciary should 





be exercised with caution, and is oper to 
abuse. 

Nor is it to be denied that it often reflects 
the popular and even the political feeling of 
the day, or of the former day in which the 
judges giving the decision were appointed. 
This, however, is not an unmixed evil. 
Theory may be perfect; practice is imperfect. 
The best government, as Solon said, is the 
best which the people subject to it will 
endure. Authority may be too rigid; it may 
be strained till it snaps. 

This atmospheric influence of the judicial 
surroundings increases with the public in- 
terest in the questions to be determined. No 
bad illustration of it was furnished. by the 
“Dred Scott Case” in 1856. Almost every 
great public measure in those days was con- 
sidered in Congress and out of it largely in 
view of its relations to slavery. Did it tend 
to strengthen the hold of that institution 
upon the nation? Then the South was for 
it, and the North was divided. Of those who 
were then upon the Supreme Court of the 
United States, the Chief Justice and four of 
his associates were from Southern States. 
All five, with one of the Justices from the 
North, stood for the doctrine that the Mis- 
souri Compromise was unconstitutional and 
void. It purported, they said, to dictate to 
the people of the United States what should 
be the character of their local institutions, 
and this was outside the powers with which 
Congress had been invested, and never 
within the view of those who framed the 
Constitution. “I look in vain,” said one of the 
strongest of the Associate Justices, Camp- 
bell, of Louisiana, “among the discussions 
of the time,’ for the assertion of a supreme 
sovereignty for Congress over the territory 
then belonging to the United States, or that 
they might thereafter acquire. I seek in vain 
for an annunciation that a consolidated power 
had been inaugurated, whose subject com- 
prehended an empire, and which had no 
restriction but the discretion of Congress. 
This disturbing element of the Union entirely 


escaped the apprehensive previsions of 
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Samuel Adams, George Clinton, Luther 
Martin and Patrick Henry; and in respect to 
dangers from power vested in a central 
government over distant settlements, colonies 
or provinces, their instincts were always 
alive. Not a word escaped them to warn 
their countrymen that here was a power to 
threaten the landmarks of this federative 
Union, and with them the safeguards of 
popular and constitutional liberty; or that 
under this article there might be introduced, 
on our soil, a single government over a 
vast extent of country——a government 
foreign to the persons over whom it might 
be exercised, and capable of binding those 
not represented, by statutes, in all cases 
whatever.” * 

Of the three others one waived this ques- 
tion and two upheld the validity of the act. 

The discussion probably spoke the almost 
unanimous opinion of the South, and what 
also had been that of half the North up to 
the date of the troubles in Kansas, which 

* Dred Scott v. Sandford, 19 Howard’s Reports, 505. 





brought the cry of “squatter sovereignty” 
sO prominently into politics. 

Fifty years pass, and in the “Insular 
Cases” a similar question divides the court 
again. There is now no great all-controlling 
party force like that furnished by the insti- 
tution of slavery. The country is nearly 
equally divided in opinion as to the extent 
of Congressional authority over our new 
possessions. The Court was nearly equally 
divided. The Chief Justice and three of his 
associates held that it must be exercised in 
subordination to certain express provisions 
of the Constitution. The majority of the 
Justices took a different view, though they 
were not agreed as to the reasons for the 
judgment. Neither is the country agreed. 
The opportunism of the court was the 
opportunism of the people; disposed on the 
whole not to disapprove what has been done 
by a government struggling with a new and 
difficult situation, and more interested in the 
“condition” than in the “theory.” 





LEAVES FROM AN ENGLISH SOLICITOR’S NOTE-BOOK. 


XII. 
THE WRONG MRS. SIMPSON: A COMEDY OF PROFESSIONAL ERRORS. 


By BaxTER BorRRET. 


(Registered at Ottawa in accordance with the Canadian Copyright Act.) 


HAT a grave responsibility is cast 

upon a solicitor who is called upon, at 
a few moments’ notice, to make the will of a 
testator who is in extremis, and whom he 
has never known before! But, as I take it, 
his duty is clear; he must do his utmost to 
give effect to the instructions put before him, 
and leave the rest to Providence. It is a 
solemn responsibility cast upon him as a 
member of a learned profession, which he 
has no more right to shirk than has a sur- 
geon who is called in to a case of sudden ac- 





cident, involving the issue of life or death 
(as for instance a severed artery). 

I was once sent for, in a.great hurry, by a 
medical man in Georgetown, who was an oc- 
casional client of mine, to draw the will of a 
lady who was a complete stranger to me, 
who had had an apoplectic seizure, and was 
then lying 2 articulo mortis, but conscious 
and perfectly compos mentis (so the doctor 
assured me), and whose peace of mind could 
not be assured until her testamentary wishes 
had been put into legal form. I learned from 
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the doctor that at the time of the seizure she 
was seated at her writing table, and that on 
it was found a half-written letter as follows: 
“Sir, I wish you at once to draw a will for 
me, giving all I have to dispose of to my 
niece, Emma Simpson.” There the writing 
ended. There was no name on the letter to 
show to whom it was intended to be ad- 
dressed, but I learned from the doctor that 
her usual solicitor was a fellow-townsman 
named Maule, who was then away in Lon- 
don, not expected back for some days. I 
also learned that the old lady, whose name 
was Mary Elliott, had a niece residing in 
Georgetown, whose husband’s name was 
Simpson, and who managed a dry-goods 
store in the High Street of Georgetown, over 
which was the name of Mary Elliott. My 
duty seemed plain; I at once wrote out a 
short will, revoking all previous wills, and 
giving, devising and bequeathing all her 
property of what nature and kind soever to 
her niece, Emma Simpson, for her own sole 
use and benefit, and appointing her the sole 
executrix. I read this over very slowly to 
her in the presence of the doctor, and of my 
clerk, who had come with me, and I asked 
her whether she thoroughly understood it, 
and whether it carried out her wishes. She 
was unable to speak, but she bowed her head, 
which the doctor said I might accept as her 
assurance that it was right; signature was 
impossible, but with some little difficulty I 
got her to make a mark, and so the will was 
executed and attested. The doctor told me 
that he had sent for Mrs. Simpson, but he 
found she was away for the day, but was ex- 
pected back late at night. There being noth- 
ing more for me to do I left the house, taking 
the will with me, but the doctor stayed be- 
hind as he thought the end was not far off. 
Late at night I met the doctor, who told me 
that Mrs. Elliott had passed away painlessly, 
her niece, Mrs. Simpson, being with her at 
the last. I felt satisfied in my own mind that 
I had done a good work; I had relieved the 
dying lady’s mind of an anxiety which, ap- 


parently, had been oppressing her; I had 





| saved the catastrophe of an intestary, which 


she had seemed anxious to avoid, and I had 
given effect to her desire to leave everything 
to a trusted niece. 

On my arrival at my office next morning 
my clerk told me that Mr. Simpson was wait- 
ing to see me. After expressing to him my 
regret that Mr. Maule had not been at hand 
to see to the drawing of the will, and that the 
circumstances had compelled me, a perfect 
stranger to Mrs. Elliott, to be called in to do 
the work so hurriedly, I said I felt sure that 
the will which had been signed carried out 
the testatrix’s intentions, telling him of the 
unfinished letter which had been found on 
the old lady’s writing table, and I produced 
the will and read it to him. I certainly was 
not prepared for what followed; uttering a 
moan he sank back into his chair in a swoon, 
and it was some little time before he recov- 
ered. 

As soon as he could speak I asked him to 
tell me what was wrong; he told me that his 
wife’s name was Mary, not Emma; that 
Emma was the name of another niece of the 
testatrix, who also had married a man of the 
name of Simpson, a distant connection of his; 
and that he lived in a suburb of London. I 
was now able to realize the extent of the 
catastrophe which had befallen my visitor, 
whom I had imagined to be, in right of his 
wife, placed in a position of affluence and in- 
dependence; whereas in fact his real position 
was that he was left penniless and that his 
wife’s cousin could claim the premises, the 
business, the stock, and everything else, and 
turn him into the street at short notice, to 
begin the world afresh. This was all the more 
hard upon him, because, as he told me, 
Mrs. Elliott had often told his wife that she 
would find at her death that she and her hus- 
band had been well cared for. 

Here was an awkward position for all con- 
cerned, but I felt sure that the testatrix fully 
understood and approved of the will which I 
had drawn. My present duty, therefore, was 
clear. I must at once telegraph to Mrs. 
Emma Simpson, inform her of her aunt’s 
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death, and of the effect of the will, and ask 
for her instructions as to the arrangements to 
be made for the funeral. I did so, and in a 
few hours received a reply telling me to act 
on the instructions of her Cousin Mary in 
everything, and that she (Emma) would come 
down to the funeral and confirm all that her 
cousin ordered to be done; and asking me to 
meet her at the house of the testatrix after 
the funeral. 

The day before the one fixed for the 
funeral Maule returned to Georgetown. I 
made a point of calling on him as soon as I 
heard of his arrival. Had I been dealing 
with any ordinary member of the profession 
I should at once have handed the will over to 
him, and retired from the business in his 
favor. But he was one of those ‘keen, ag- 
gressive, self-seeking practitioners, whose 
hand was against all his brethren in the pro- 
fession, consequently he was distrusted by 
all who knew him. Sleek and fawning in 
outward demeanor, with an insinuating mode 
of approach which was attractive, at first im- 
pulse, to those who were not fully acquainted 
with him, he took in many a stranger meet- 
ing him for the first time; he always seemed 
at first to agree with the view which you ad- 
vanced to him as your opinion, and approved 
of the course which you suggested should be 
adopted, but you found before you left his 
presence that he gradually so qualified his 
opinion as not only to stand uncommitted to 
anything, but to leave an uncomfortable im- 
pression in your own mind that on the first 
available opportunity he would adopt the 
precisely opposite view, and act upon it; and 
that later on he would tell you that he had 
differed with you from the first. I suppose 
some people would consider this very clever, 
and strictly professional. I, for one, do not. 
I hold that when one member of our profes- 
sion meets another, and the meeting is not 
essentially a hostile one, perfect candor 
should rule on both sides; it is always open 
to either party to say “our clients’ interests 
are antagonistic, and vou must not expect 
me to concede anything;” and then the busi- 





ness can be discussed on its dry legal merits, 
in the same way that a case would be argued 
in court, keeping your opponent at arm’s 
length. But, in the greater number of in- 
terviews taking place between solicitors, it is 
essential that the men meeting should be 
able to trust each other once and for all. On 
some such footing as this the rules of profes- 
sional courtesy and etiquette which, in my 
younger days at least, governed the conduct 
of the best members of the profession, 
sprang up and became a code of honor in our 
dealings with one another; and any one of- 
fending against this code became discredited 
and lost caste, to his own detriment, and to 
the detriment of his client also. Such a man 
was Mr. Maule, shrewd, in a certain sense 
clever, but disliked and distrusted by all the 
respectable members of the profession. 

In my interview with Mr. Maule I briefly 
explained the circumstances under which I 
had been called in, and the effect of the will 
which I had drawn, and my fear that it would 
place Mr. Simpson, of High Street, in an 
awkward position; but I expressed the hope 
which I felt that Mrs. Emma Simpson would 
meet her cousin’s husband reasonably and 
give him time to turn round, or possibly con- 
tinue his employment as manager of the 
business for some definite period, a course 
which seemed to me prudent under the cir- 
cumstances. His answer was characteristic 
of the man. 

“Well, Mr. Borret, I acknowledge your 
courtesy in calling on me. You could hardly 
have acted otherwise than you did; you were 
called in, no doubt, in my stead and in conse- 
quence of my absence, and you had a delicate 
position to face, and, no doubt, acted for the 
best, according to your knowledge in draw- 
ing the will as you did and saving an intes- 
tary. Of course you will at once see the pro- 
priety of handing the will over to me, and 
letting me carry through the business of my 
late client.” 

“T can hardly do that, Mr. Maule, in the 
face of Mrs. Emma Simpson’s telegram ask- 
ing me to meet her at the house immediately 
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after the funeral, which is to be to-morrow 
afternoon. But I will urge her to place the 
matter in your hands, just as if you yourself 
had drawn the will; and unless she expressly 
directs me to the contrary I will send the will 
to you. In the meantime I am glad to hear 
that you think I acted rightly in drawing the 
will as I did.” 

“Oh, you must not take it that I think so; 
it is a very awkward thing to take up the 
business of another solicitor, and to draw the 
will of one who is a complete stranger to you, 
and unable to speak her own mind. I hope 
it may not turn out that you have made a 
mess of it altogether; it seems to me like it 
at present; and as to what Mrs. Emma Simp- 
son may be disposed to do, I beg you to re- 
member that I look upon her as my own 
client, and you will, I am sure, recognize the 
impropriety of your advising her one way or 
the other. You refuse to hand the will over 
to me then, do you?” 

“For the present I certainly do, especially 
in face of your suggestion that I have made a 
mess of it, which may mean anything or 
nothing. Unless you have anything further 
to say I will bid you good morning,” I said, 
feeling angry. 

I had not been back in my office an hour 
before my clerk came into my room and an- 
nounced that Mrs. Simpson wished to see 
me. “Mrs. Simpson, of High Street, I sup- 
pose; show her in, Harry.” 

A lady dressed in deep mourning and 
wearing a veil over her face came in. 

“Mrs. Simpson, of High Street, I believe, 
madam?” said I. 

The lady bowed, and sat down. “You are 
the solicitor who drew my aunt’s will a few 
hours before her death, I think, Mr. Borret; 
I want you to tell me plainly all about it and 
what its effect is. May I read it over for 
myself?” 

“Certainly, madam, I have it here, and it is 
so short and simple that you will readily see 
the effect of it. You will see that everything 
is left absolutely to your cousin, Mrs. Emma 
Simpson.” 


“Everything without exception? Shop, 





stocks, book debts, even the furniture in the 
living rooms over the shop?” 

“Everything that was the property of your 
aunt at the time of her death has now passed 
absolutely to your cousin, for her own use, 
and she has complete power over every- 
thing.” 

“But suppose my aunt had made a settle- 
ment, or deed of gift, some time before she 
died, would the will over-ride that?” 

“No, not if the settlement or deed of gift 
was complete in itself and irrevocable.” 

“T think I understand you. In the absence 
of any settlement everything passes to Emma 
Simpson, who can at once take over the shop 
and the business and everything.” 

“Yes, madam, that is the legal position of 
Mrs. Emma Simpson, if there is no previous 
deed of gift or settlement to the contrary. 
But your cousin has asked me to meet her 
immediately after the funeral, and I have 
every hope that when I explain the effect of 
the will to her, and that there was no time to 
discuss details with your aunt, that she will 
act reasonably towards your husband and 
yourself, and give you ample time to make 
your own arrangements; I may go so far as 
to promise beforehand that I will take upon 
myself to advise her, outside her legal rights, 
that it will be to her own best interests to do 
so, for reasons which I need not mention 
now.” 

“Have you seen Mr. Maule, Mr. Borret? 
I hear that he is at his office to-day.” 

“Yes, I saw him this morning, Mrs. Simp- 
son. I thought it my duty to call on him, and 
explain what I had done in his absence, and 
he seemed very angry because your cousin 
wished to see me after the funeral.” 

“But did Mr. Maule make no mention of 
any deed of gift or settlement, Mr. Borret?” 

“No; not a word, except that for some 
reason of his own he seemed strongly op- 
posed to my seeing your cousin or saying 
anything to influence her in your favor.” 

“Then you think if there was any such set- 
tlement or deed of gift he would have told 
vou of it?” 

“Yes, I think so; I gave him my full con- 
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fidence; told him how awkwardly I had been 
placed in having to draw the will so hastily, 
and how unfortunately the will affected your 
husband and yourself. If he knew of any 
settlement in your favor he was bound in 
candor and courtesy to tell me of it.” 

“And he told you nothing, Mr. Borret? 
Nothing to give you any idea that there was 
any settlement or deed of gift which would 
put another aspect on the matter?” 

“Not a word. Have you any reason for 
believing that there is any such document in 
existence?” 

“Yes, of course there is a settlement,” said 
my visitor, now raising her veil. “But now 
I must ask your forgiveness for a piece of 
deception on my part. I see you have mis- 
taken me for my Cousin Mary. I am Emma 
Simpson. I arrived here early this morning 
and saw my cousin. I found her of course 
in great grief at the idea of everything having 
been left away from her and her husband; 
but for reasons of my own I did not tell of 
the existence of any settlement until I felt 
sure about it. I called to see Mr. Maule be- 
fore calling on you, but his answers to me 
were so vague and unsatisfactory, and he 
seemed so very anxious to put you in a 
wrong position and to throw blame on you, 
which I felt was not deserved, that I resolved 
to come to see you myself. I saw that you 
mistook me for my Cousin Mary, and I 
thought I would not undeceive you until I 
had learned from you exactly how she and 
her husband were placed. Settlement, of 
course there is a settlement, and a very 
proper one under the circumstances. What 
was Mr. Maule thinking of not to tell you all 
about it! But tell me, Mr. Borret, how came 
you to make such a will, leaving everything 
to me, when you knew I had a cousin living 
in the town who is as much entitled to my 
aunt’s bounty as I am?” 

“There is nothing like perfect candor, Mrs. 
Simpson. I confess at once that when I saw 
that unfinished letter of your aunt’s I thought 
that Mrs. Simpson, of High Street, was the 
intended legatee; I did not know of your 





existence, and as your cousin lived here, and 
her husband controlled the business it 
seemed to me only natural that your aunt 
should wish to leave everything to her. Re- 
member, I never saw your aunt until that 
day, and knew nothing of her circumstances, 
and there was no time to ask questions, even 
if the poor lady could have answered them, 
which she could not have done.” 

“So, then, if your advice had been asked 
you would have advised my aunt to leave 
everything to my cousin?” 

“No; I do not say that. But I should have 
advised your aunt that your cousin and her 
husband ought not to be left entirely without 
provision, and at the mercy of any one to 
whom your aunt might feel disposed to leave 
her property generally. But it is useless 
thinking now what I should have done if I 
had known all the circumstances. I feel sure 
that the will carries out your aunt’s last 
wishes, and I can only hope from the words 
which fell from you that your cousin is al- 
ready provided for by some settlement. If 
not I shall certainly feel bound to urge a plea 
on her behalf that you will give her and her 
husband every reasonable indulgence and 
ample time to turn round and find some 
other home for themselves.” 

“Mr. Borret, I fully appreciate the good 
feeling which prompts you to plead my 
cousin’s cause with me, but I assure you 
there is no necessity.” 

At this moment I heard a loud voice out- 
side, which I recognized as that of Mr. 
Maule, in a personal wrangle with my clerk. 
“T insist upon going into Mr. Borret’s room 
at once, he has no right to see any client of 
mine behind my back, his conduct is most 
unprofessional.” And in another moment the 
door was flung open and in walked Mr. 
Maule. 

I rose at once, and offered him a chair, 
saying as I did so, “I overheard your last 
remark, sir, but I hope we shall neither of us 
forget the courtesy which is due to the pres- 
ence of a lady.” 


“Courtesy be hanged, Mr. Borret. What 
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the d—1 do you mean by. interviewing a 
client of mine behind my back?” 


Here the well-bred lady rose to the oc- | 


casion and came to rescue me from as awk- 
ward a position as I ever remember myself to 
have placed in. Rising from her seat she 
faced the angry lawyer, saying in clear, ring- 
ing tones: “Mr. Maule, I am not in the habit 
of sitting in a room where men use bad lan- 
guage, I require you at once to apologize to 
me, and afterwards to Mr. Borret, for your 
language and for your rudeness.” 

A gruff apology was muttered, and Mrs. 
Simpson resumed her seat. 

“As Mr. Maule is present I will now ask 
you, Mrs. Simpson, to tell me about the set- 
tlement which you spoke to me about a few 
minutes since.” 

“Do not tell Mr. Borret anything about 
any settlement,” said Mr. Maule; “it is no 
business of his, and if he wants to know any- 
thing about it he can apply to me.” 

“As you please, Mr. Maule,” said I. “Then 
I will ask you in Mrs. Simpson’s presence 
whether you are aware of any settlement 
made by Mrs. Elliott in favor of Mrs. Simp- 
son, of High Street, or of her husband?” 

“T decline to answer your question,” 
Mr. Maule, fiercely. 

“But why do you decline, Mr. Maule?” 
asked the lady; “surely Mr. Borret ought to 
be told about it, now that my aunt is dead.” 

“T will give you my reasons when you and 
I are alone, not till then.” 

“Mr. Maule is strictly within his right, 
Mrs. Simpson,” I said. “I will leave the 
room, and when you and Mr. Maule have 
had full time for advising together, you can 
call me in again. I am only anxious to be 
relieved of the charge of having made a mess 
of the whole business.” 

I went into another room, but before long 
TI heard Mr. Maule’s voice raised in angry 
discussion, and presently I heard the door 
open, and overheard Mrs. Simpson saying, 
“You will be good enough to send that set- 
tlement and any other papers of my aunt’s 
over to Mr. Borret’s office as soon as pos- 


said 





sible; I shall not require you to act for me 
any further, Mr. Maule.” 

I waited until he had gone out and then 
rejoined Mrs. Simpson, whom I found very 
much agitated by the interview. Of course I 
felt it my duty to make light of Mr. Maule’s 
rudeness, but what struck my visitor as in- 
explicable was Mr. Maule’s keeping secret 
the existence of the settlement; to me it was 
not so extraordinary, knowing him, as I did, 
as a man to whom candor and straightfor- 
wardness were unknown virtues. I have no 
doubt that he bitterly resented my having 
been called in to draw the will, in his absence, 
and he wanted in every possible way to 
humiliate me in Mrs. Simpson’s eyes, and 
prevent her entrusting me with the proving 
of the will and the business of distributing 
the estate. This last scheme of his was quite 
unnecessary, for I had already made up my 
own mind that strict professional etiquette 
required me to refuse to take up the business, 
even if Mrs. Simpson desired to withdraw it 
from Mr. Maule; and so the business went 
into the hands of Mrs. Simpson’s husband’s 
London solicitor. 

I learned, however, from her that she and 
her cousin were both left orphans in their 
early infancy, through an awful epidemic of 
small-pox, that Mrs. Elliott had taken them 
to her own home, bravely facing all risk of 
infection, though they carried the terrible 
disease with them to Mrs. Elliott’s only 
child, who died from it; that Mrs. El- 
liott nursed them bravely and devotedly, 
notwithstanding her own terrible bereave- 
ment, and for some years they knew 
nothing of their true relationship, but were 
brought up to look upon her as _ their 
mother. And when the elder of them mar- 
ried the man who had fought his way 
alone in the world, and had risen to be 
the manager of Mrs. Elliott’s business, she 
had by a deed of settlement (drawn up by Mr. 
Maule, but kept secret from every one by 
Mrs. Elliott’s desire), settled the shop and 
the good-will and stock of the business on 
Mr. Simpson, in trust for Mary, his wife, 
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subject only to a life interest in it which Mrs. 
Elliott reserved to herself; and, in the same 
way, when the younger niece married, she 
had made a secret deed-of gift of stock in the 
funds and other securities, reserving a life 
interest to herself. But, a few weeks before 
her death, something prompted her to dis- 
trust Mr. Maule, and she took the precaution 
of writing to her younger niece to tell her of 
the existence of the settlement and deed of 
gift, which were still to be kept secret as long 
as the aunt lived. The object of the will 
which I had drawn was to leave the residue 
of her property, which was only of trifling 
value, to Mrs. Emma Simpson, in order to 
equalize her fortune with that of the elder 
niece. 

And here my story ends. Will my readers 
forgive the somewhat garrulous old fogey 
who has written this and the preceding 
mementoes of his professional life, if he con- 
cludes with the following advice, tendered 
for the guidance of the younger members of 





the profession. He who expects candor, 
courtesy and straightforward dealing from 
his brethren in the profession, must practice 
the same virtues with them. Courtesy is al- 
ways exercisable under any circumstances; 
candor and complete openness, not always; 
but where these are impossible, or at least 
unadvisable, they should not be affected; it 
is always possible to say “this is a matter of 
business in which I must reserve my own 
opinion, and act as I may be advised in the 
best interest of my client; I cannot meet you 
an inch of the way, and we must meet as an- 
tagonists at every point.” This is honest and 
straightforward, and will earn the respect of 
your opponent, if he be a man of right mind. 
But the solicitor who at first fawns on a pro- 
fessional brother, and invites candor and 
confidence from him, and then turns round 
and betrays confidence, is properly ranked as 
an “outsider,” unworthy of being recognized 
as a member of an honorable profession. 
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THE SIFTON MURDER CASE. 


N interesting murder case was tried last 
month at the assizes held at London, 
Ontario, Canada. The jury disagreed on 
their verdict, nine being for a conviction 
against three. The facts were these: 

One morning at the end of June last year, 
the deceased, Joseph Sifton, left his home 
in good health, to go to a barn on his farm; 
half an hour afterwards he was lying outside 
the barn, dying, from the effects of wounds 
on the head, a blood-stained axe lying near 
him. The deceased man never regained 
consciousness, and died a few hours after- 
wards. The only persons with him at the 
time of the accident, or crime, as the case 
may be, were his son Gerald Sifton, and a 
young man named Herbert. The story of 
both of them then was that the deceased had 
fallen from a beam in front of the barn, and 
in so doing had injured his head by falling 
on an axe which he had been using just 
before the fall. The medical man, who was 
at once called in, certified that the cause of 
death was accident, and no inquest was then 
held, and the old man was buried. A few 
days afterwards rumors spread that there had 
been foul play; a man named Martin stated 
that Gerald Sifton had tried to bribe him to 
help to murder the deceased, and to aid 
him, the son, in passing off the death as 
an accident. The old man was to have been 
married that morning to a young woman 
who had previously ‘been engaged to be 
married to Martin. An inquest was held, 
the body was exhumed, and Gerald and 
Herbert charged with murder, and com- 
mitted for trial. Meanwhile, Herbert made 
a confession that he had joined with the son 
Gerald in murdering the deceased, by 
striking him on the head with the axe in the 
barn, and throwing him down, and that after 
the fall, further blows on the head were 
inflicted with the axe; and that he had been 





bribed by Gerald to assist in the crime, and 
to swear that the ‘death was accidental. 

Both Gerald and Herbert were indicted 
for murder at the last spring assizes, and 
tried separately, when Herbert pleaded 
guilty, and his sentence was postponed. The 
trial of Gerald was then postponed on the 
ground of the absence of a witness whose 
evidence was thought to be material. 

In the meantime civil proceedings were 
taken to test the validity of a will put forward 
by another man, a relative of Martin, which 
will was found to be a forgery. 

At the trial the principal witness for the 
Crown was Herbert, who repeated the story 
of his confession; and he was the only wit- 
ness, indeed, the only possible witness of the 
fact. The doctor who attended the deceased 
up to his death could not swear that the death 
might not have been caused by accident. 
Other medical men called by the Crown 
were positive, from the appearances sworn to 
by those who performed the post-mortem 
examination, that the death could not have 
been the result of accident. Other circum- 
stantial evidence was put in by the Crown 
tending to corroborate Herbert’s confession. 
The motive assigned by the Crown for the 
murder was that the old man’s marriage 
would have materially altered Gerald’s 
position as expectant heir, and presumptive 
sole legatee, he being the only child. 

The evidence on behalf of the prisoner 
consisted mainly of medical witnesses, who 
testified that the appearance presented by the 
skull of the deceased, as deposed to by the 
medical men who made the autopsy, were 
inconsistent with Herbert’s story of repeated 
violent blows, but were not inconsistent with 
an accidental fall from the barn. 

When a final verdict comes to be given 
we shall hope to give our readers a full 
account of this most remarkable case. 
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The Editor will be glad to receive contributions of | 


articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 

WirTH deep regret we record the death, on 
October 26, of Horace W, Fuller, the editor of 
THE GREEN Bac for twelve years, from its start 
until the beginning of the present volume. Mr. 
Fuller was born in Augusta, Maine, in 1844, 
but came to Boston at an early age. Studious 
and scholarly in his tastes, he was especially 
fitted for the literary and editorial work which 
he assumed in addition to his practice. Brought 
by his editorial duties into pleasant relations 
with many of the brightest and most prominent 
lawyers here, in Canada and in England, Mr. 
Fuller was widely known and highly esteemed 
by his professional brethren, to whom the news 


of his death comes as a sad shock, 


NOTES. 

JupcE Ropert C. Grier, one of the associ- 
ate justices of the Supreme Court of the United 
States from 1846 to 1870, was possessed of a 
very caustic wit, which he did not hesitate to 
use on the bench upon frequent occasions. At 
one time he was holding a session of the United 
States District Court at Williamsport, Pa. The 
officers of the Court, with their records and 
papers, had come from Pittsburg two hundred 
miles distant and jurors and witnesses had been 
summoned from all over the western part of the 
state, at a very large expense to the government. 

When court convened, it was found that 
there was but one case for trial, that of a man 
charged with robbing the United States mails. 
He had no counsel and so the judge appointed 
to defend him a young member of the bar, 
Andrew G. Curtin, afterwards the great war 
governor of Pennsylvania and United States 
Minister to Russia. There was no doubt of the 
man’s guilt, but Curtin made an impassioned 
speech in his defense and when the jury came 
in, to the surprise of everybody in the court 
room, the verdict was not guilty. 


| 





Judge Grier glared at the jury with a look of 
disgust and then drawled out in his squeaky 
voice, ‘‘ Humph, gentlemen, this is like ordering 
out a regiment of United States soldiers to shoot 
at a pigeon and then miss the pigeon.” 


AN assistant judge had dropped asleep on the 
bench. The presiding judge, who was collect- 
ing the votes, asked him for his. 

Rubbing his eyes, the latter said, “Hang 
him !” 

“But it is a meadow we are dealing with.” 

“Ah? Well, mow ii, then.” 


At the recent Webster celebration at Dart- 
mouth College, Rev. Dr. Edward Everett Hale 
told the following anecdotes : 

Mr. Webster was very fond of children, and 
got along excellently well with them. I am 
always proud to tell this story of a child’s game 
of speculation or commerce at which at some 
birthday party we were all playing in his own 
library. The great library table was cleared for 
us, and, as it happened, I sat by Mr. Webster’s 
side. In the exigencies of the game, perhaps 
from my own imprudent playing, I had lost all 
my counters, and I cried out: “I have nothing 
left. Have I no friend who will lend to me?” 
With perfectly characteristic generosity, Mr. 
Webster pushed half his stock in front of me and 
said: “Edward, as long as I live you shall 
never say you have not a friend.” I was a 
child, but I treasured those words, and they 
always proved true. 

Senator Lodge may well express his surprise 
that anyone who knew Mr. Webster at all 
thought he had no sense of humor. His humor 
cropped out always when he was at ease. I 
have a child’s poem which he and other lawyers 
wrote to my father and mother for me, to enter- 
tain me in sickness. It was the trial of the 
Sparrow for the murder of Cock Robin. I have 
always guessed that Mr. Webster furnished 
these lines, because they were the best in the 
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little poem, and because they were such good 
law: 
The judge charged the jury 
For an hour and a quarter ; 
He spoke of murder, 
And then of manslaughter. 


He stated that malice 
Was the essence of crime, 
And that this was too clear 
To take up their time. 


That if the defendant, 
When his arrow he hurled, 
Had acted from malice 
Against the whole world, 
And cared not who suffered 
So he had his sport, 
That then he deserved 
The worst sentence in court. 


THESE anecdotes recall two other stories of 
Webster printed some yéars ago in the Zvening 
Post, whose correspondent wrote : 

Master Pierce, the father of Mr. Henry L. 
Pierce, of Boston, kept the school on Milton 
Hill. To this it was a walk of a mile for me, 
and of a mile and a half for Fletcher, the eldest 
son of Mr. Webster. One day, thinking to 
pleasantly vary the mode of locomotion, Fletcher, 


during the absence of his father, took his favor- | 


ite black mare from the stable, and, calling for 
me on the way, we two rode bareback to the 
school, taking the precaution to tie the mare in 
a lane a little short of the schoolhouse, intend- 
ing to ride home at noon, as it was Saturday. 
But Mr. Webster unexpectedly returned to his 
house, and, missing the mare, suspected the 
escapade. The first notice we had of our detec- 
tion was the appearance of his stately form at 
the door fronting our seat. He fixed his eyes 
upon us, and they spoke even louder than the 
deep voice which followed, “Where is the mare?” 
Master Pierce dropped his ferule, the class re- 
citing became breathlessly silent, and the cul- 
prits shrank into absolute nothingness. I could 
never liken my sensation on that occasion to 
anything else than the fear of Cain when the 
missing Abel was required at his hands. 
Fletcher at last managed to gather himself 
together, and walked with his father down to 





the place where the beast was tied. Mr. Webster 
fastened her by the bridle to the back of his 


chaise, and not a word did he say about 
the misdemeanor to his son or to me, either then 
or afterward, but it was the last time we went to 
school on that black mare, and nothing would 
have induced us to repeat the experiment. 
There are old men and men of middle age who 
can remember the magical influence of Mr. 
Webster’s eye, and they can readily imagine 
the scene I have described. His voice was 
majestic, but his eye was almost superhuman. 

One Sunday a student from Andover occu- 
pied the pulpit, my father not intending to take 
any part in the exercises. The young minister 
got along very well with the opening prayer and 
the scripture lesson, but when he had read only 
a verse or two of the hymn he became confused, 
stammered, and at last his voice failed him 
entirely. As he seemed to be taken suddenly 
ill, my father finished the services, preaching an 
extemporaneous discourse. On the way home in 
the carriage, the young man, who by that time 
had quite revived, being pressed for an expla- 
nation of his conduct, finally confessed. “ Well, 
sir, it was merely an unaccountable nervousness. 
Just as I was reading the second stanza of the 
hymn, a gentleman came into the church and 
sat down in a broad-aisle pew directly before 
me, fixing such great, staring black eyes upon 
me that I was frightened out of my wits! ” 

Until he was then told, he did not know that 
Daniel Webster was a member of the congrega- 
tion or an inhabitant of the town. 


Tue defendant in a case concerning the right 
of way to a well, was asked in the cross exam- 
ination : “‘ How long have you had this right of 
way?” 

Witness — “ Forty years, sir.” 

Lawyer — “ And, madam, how old are you?” 

Witness — “ Twenty-five years, sir,” and she 
wondered why the court laughed. 


In Cape Breton, a short time ago one Benja- 
min Bowline assigned for the benefit of his cred- 
itors, and the usual notices announcing the fact 
and that a meeting would be held on a certain 


day were sent out. Among the notices was one 
to a country storekeeper in the county of 
Inverness who had sent some butter to Bowline 
the account amounting to about one hundred 
dollars. With the notice went an affidavit to 
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verify the claim. In reply to the notice No. 1 
letter came and as usual the affidavit was a 
sight. Davidson had signed where the justice 
should have signed and the justice where David- 
son should have signed. The affidavit was sent 
back to Davidson, who returned it with letter 
No. 2. There had been considerable delay in 
winding up the estate, and a short time ago 
letter No. 3 was received. 


NO. I. 

Dear Sir: Your mandate ve the gallant hero 
who has assigned duly to hand. Presume that he 
can go preaching now as his knowledge of commer- 
cial failure will make him an adept as gentleman of 
the long cloth. 

I appoint yourself as a fit person to personate 
me. Seriously speaking, will there be anything left 
after the piper is paid — I mean the lawyer — Any 
dividend? Kindly don’t smother if this question is 
entirely unreasonable — but truly I would like to 
get enough to buy me a jack knife or a cork screw. 
Kindly report. 

Yours truly, 
C. DAVIDSON. 
NO. 2. 

Gentlemen: I now return to you the paper— 
adjusted, remodelled and complete. I hope that at 
meeting of creditors Mr. Bowline will get a favor- 
able send off. 

Am quite willing to give him a chance. I offered 
him three months longer before assigning, but some 
miserable starving creditor musthave pressed the life 
out of Mr. Bowline, and who ever it is I hope you 
will squeeze him at your Congress on fourteenth 
and knock him out. I knew quite well that Mr. 
Bowline was doing what best he could and time 
was all the perquisites needed by him. Hope you 
will have a peaceable meeting and not cold water 
for toasting, and please drink towards the prosperity 
of Ben Bowline, the King next; and fill up your 
Bowls towards the health of the disciples of Black- 
stone (Messrs. Ross & Ross) not forgetting our 
absent brethren, of whom I am one. 

Yours sincerely, 
C. Davipson. 
NO. 3. 

Greeting : 1 desire to learn what is the result of 
meeting of creditors ve B. Bowline. This day is the 
date you met for the last time, I hope, and trust the 
proverbial expression shall not be verified : — “ the 
mountains have labored ” etc. Have you sold him 
out or sent him into exile? Please reply. 

Yours truly, 
C. Davipson. 





LITERARY NOTES. 

THE John Marshall Day addresses which have 
been printed in book or pamphlet form make an 
interesting collection of Marshalliana. On our 
table are several of these publications in addi- 
tion to those to which we have called attention 
earlier in the year. The Boston and Cam- 
bridge addresses have appeared in a limited 
edition, edited by Marquis F. Dickinson. ‘The 
addresses in this volume are those by Chief 
Justice Holmes, Attorney-General Knowlton, 
Professors James Bradley Thayer and Henry 
St. George Tucker, and the Honorable Richard 
Olney. In addition to reproductions of the 
Inman and St. Mémin portraits of Marshall — 
the latter in color — the volume contains excel- 
lent portraits of the orators above named and 
of Professor John C. Gray, president of the Bar 
Association of the City of Boston. 

Especially attractive in get-up is the volume 
containing the Proceedings of the Chicago Bar 
on February 4. These include the proceed- 
ings in the United States, State and County 
Courts at the Centennial exercises and at the 
banquet. The principal addresses are those by 
Senators Lodge of Massachusetts and Lindsay 
of Kentucky, Judge Grosscup, of the United 
States Circuit Court, and the Honorable James 
M. Beck, Assistant Solicitor General of the 
United States. The frontispiece is the head of 
Marshall, after the Inman portrait. 

Senator Lindsay’s address referred to above 
is printed also in the recently issued report of 
the Proceedings of the Illinois State Bar Associ- 
ation at its twenty-fifth annual meeting. 

The printed report of the Marshall celebration 
in Philadelphia contains the proceedings before 
the United States Circuit Court of Appeals, and 
the address before the bench, bar and law- 
students by Mr. Justice James T. Mitchell, of 
the Supreme Court of Pennsylvania. The 
Inman portrait is the frontispiece to this volume. 

The address delivered by Professor John 
Bassett Moore, of Columbia, at Wilmington, 
Delaware, which appeared originally in the 
Political Science Monthly, has been reprinted in 
pamphlet form. 

From the West we have a pamphlet containing 
the address delivered at Boise, Idaho, before the 
Bar Association of the State, by the Honorable 
James E. Babb. 
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NEW LAW BOOKS. 

THe Law oF SALES OF PERSONAL PROPERTY. 
By Francis M. Burdick. Second edition. Bos- 
ton: Little, Brown & Company. 1901. Buck- 
ram: $3.00. (299 pp.) 

This work has been written especially for law 
students and seems admirably suited for their 
needs. To say that a law-book is “ handy ” 
would seem, in these days, when educators are 
more and more impressing upon the student the 
necessity of being his own investigator, to be 
sufficient commendation of a law text-book, 
which best justifies its existence if, like the 
guidepost, it carefully and correctly points the 
way to the student journeying through his sub- 
ject. The great part of knowledge being to 
know where to look for it, the student of law 
will most gratefully use that text-book which, 
leaving out lengthy treatises by the author, most 
systematically and directly takes him to those 
cases which are the law upon the principle 
stated. 

This book well satisfies these requirements 
and cannot fail to be welcome in the student’s 
hand. It has seemed to the reviewer that some 
text-books there are which cite too many cases 
and sacrifice “ handiness ” to voluminousness. 
The citation of one leading case is in most in- 
stances a key to the storehouse of legal knowl- 
edge on that principle. The eminent jurist 
handing down the decision which has settled 
the law, has taken pains to fortify himself be- 
hind bulwarks of cited cases in order to render 
his position impregnable. 

The author has wisely left out of this volume 
the discussion of such subjects as consideration, 
mutual assent, the capacity of parties, illegality 
and fraud, which belong more properly to the 
study of pure contracts and torts. 

In every work on sales the Statute of Frauds 
must be constantly on the stage, and the author’s 
treatment of the provisions of the Statute in con- 
nection with the common-law topics to which 
they relate is good arrangement. 

The conditional sale, so-called, has recently 
taken such prominence in commercial transac- 
tions, that a more comprehensive treatment 
than our author has given of the law appertain- 
ing to this kind of sale would have been 
welcome. 

In the appendix are found the English, New 


York, and Massachusetts “ Factors’ Acts” 
together with brief historical sketches of the 
“ Factors’ Acts”’ in England and in the United 
States. 


THE Law or Contracts. By Edward Aver) 
Harriman. Second edition. Boston: Little, 
Brown & Co. 1901. , Buckram, $3.00; law 
sheep, $3.50. (xiv-+410 pp.) 

Although this book is primarily intended for 
students, it is so accurate and thorough, and at 
the same time so original in arrangement and 
in expression, that it is full of interest for the 
practitioner. A rather careful examination of 
the work has failed to disclose any substantial 
defect, although probably in a new edition it 
might be advisable to amend Chapters II and 
XXX in such manner as to point out more 
minutely the distinction between Contracts and 
Quasi-Contracts. 


THe Tax Law oF THE STATE OF NEw York. 
By H. Noyes Greene. With a chapter on 
the Powers and Duties of Assessors, by /. 
Newton Fiero. Second ‘edition. Albany, 
N. Y.: Matthew Bender. 1901. Law sheep: 
$3.00 net. (xv-+349 pp.) 

Tue Law or TAXABLE TRANSFERS, STATE OF 
New York. By A. Noyes Greene. Second 
edition. Revised and enlarged by Andrew 
J. Nellis. Albany, N. Y.: Matthew Bender. 
1901. Buckram: $2.00 net. (204 pp.) 
These two volumes cover in a full and satis- 

factory way the matter of taxation under the 
laws of New York. The many important 
amendments to the general tax law which have 
been passed within the last three years, espe- 
cially the Special Franchise Tax Law enacted 
in 1899, make apparent the need of new edi- 
tions of both of these treatises, which in the 
volumes before us are brought “ up to date.” 

A valuable part of the first of these volumes 
is the chapter on the Powers and Duties of As- 
sessors, by Mr. Fiero, counsel for the State 
Board of Tax Commissioners. The volume on 
Taxable Transfers, while dealing primarily with 
the taxation of inheritancies under the state 





| laws, contains also so much of the text of the 
| Federal War Revenue Law as is applicable. 
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